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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


F. S. BOWEN ELECTRIC CO., INC., 
Enterprise Road, 
Mitchellville, Maryland, 


) 
) 
) 
Plaintiff, 
Vv. ) Civil Action No. 717-57 
J. D. HEDIN CONSTRUCTION CO., 
) 
) 
) 


2900 Newton St., N.W., 
Washington, D.C., 


Defendant. 
RELEVANT DOCKET ENTRIES 


1957 

March 22 Complaint 
April 11 Answer 
July 18 Depositions of John David Hedin and John W. McLeod 
1958 

March 31 Pretrial proceedings, Sirica, J. 


May 20 Depositions of Karl Heinz Dedlow, et al, and Frank S. 
Bowen 


Nov. 10-19 Hearing, Murphy, J. 


Nov. 20 Finding for plaintiff versus defendant in su m of $30, 000, 
Murphy, J. 


Nov. 24 Findings of Fact, Conclusions of Law, Murphy,| J. 


Nov. 24 Objections to Findings of Fact and Conclusions of Law 


Nov. 24 Judgment for plaintiff in sum of $30, 000 with costs and 
interest, Murphy, J. 


Nov. 24 Motion of defendant to stay enforcement of judgment pend- 
ing disposition of appeal and order staying judgment pend- 
ing appeal provided defendant file supersedeas bond with- 
in 30 days in sum of $30,000, Murphy, J. | 


Notice of Appeal and supersedeas bond 


[Filed March 22, 1957 ] 
COMPLAINT FOR DAMAGES FOR BREACH 
OF CONTRACT 

Comes now the plaintiff by its attorneys, Geiger and Harmel, and 
respectfully shows to the Court as follows: 

1. Plaintiff corporation is an electrical contractor organized 
under the laws of the State of Maryland with its principal office in 
Mitchellville, Maryland. Defendant corporation is a general contractor 
organized under the laws of the State of Delaware and maintains its 
office in Washington, D. C. 

2. The jurisdiction of this Court is invoked under Title 28, 
U.S.C. A., Sec. 1332, and all other applicable statutes and the com- 
mon law. The amount in controversy, exclusive of interest and costs, 
exceeds $3, 000. 00. 

3. Prior to December 31, 1956, defendant had entered into a 
general contract with the appropriate authorities for the construction of 
the North Hagerstown High School at Hagerstown, Maryland. On 
December 31, 1956, plaintiff and defendant entered into a written con- 


tract wherein plaintiff, for the consideration of $310, 000. 00, was en- 


gaged by defendant to do all electrical work required under said general 
contract and is and has been at all times referred to herein ready, 
able and willing to perform said work as required by said contract. 

4. Complaining of the defendant, plaintiff says that subsequent 
to the execution of said contract as aforesaid and without just cause or 
excuse, defendant breached its contract in that it advised plaintiff that 
it has entered into a contract with another electrical contractor to super- 
cede plaintiff and to perform the identical electrical work for which it 
contracted with plaintiff. 

5. By reason of defendant's breach of its contract as aforesaid, 
plaintiff has been damaged in the sum of $65, 000. 00. 

WHEREFORE, the premises considered, plaintiff prays for 
judgment against defendant in the sum of $65, 000. 00, andfor its costs 


herein. GEIGER AND HARMEL 
By: /s/ Irwin Geiger 


[Filed April 11, 1957] 
ANSWER TO THE COMPLAINT 
First Defense 
The Complaint fails to state a cause of action against the 
fendant. 
Second Defense 
1. Defendant admits the allegations of paragraph one in So far as 
they relate to the defendant Corporation, but requires proof of|the re- 
maining allegations. 
2. The allegations of paragraph two are jurisdictional and re- 
quire no answer. 
3. For answer to paragraph three of the Complaint defendant 


admits that it has a contract for the construction of the North Hagers- 
town High School and that it entered into a sub-contract with plaintiff 
for the electrical work, but for information on the undertakings and pro- 


visions thereof the Court will be shown the sub-contract and the docu- 
ments referred to therein. 
4and5. The allegations of paragraphs four and five are denied. 
_Phird Defense 

6. For further answer to the Complaint the defendant alleges 
that in paragraph 7 of its aforesaid sub-contract with ERLPACARE the plain- 
tiff agreed as follows: 

7. The sub-contractor further agrees to be bound to the con- 

tractor by the terms of the Agreement, General Conditions, Drawings 
and Specifications, Addenda and Alternates and to assume toward him 
all the obligations and responsibilities that he by those documents as- 
sumes toward the Owner and/or the Architect. 
7, The Agreement with the Owner contained Special Condition, 
Article 70, Sub-Contractors, as follows: 
"Article 36, 'Sub-Contracts' of the 'General Conditions' is 
hereby amended and supplemented as follows: 

"1, Simultaneously with the award of contract the 
successful contractor shall submit to the Owner the names 


4 
of sub-contractors he proposes to use on the con- 
struction of the building and the Owner reserves 
the right to accept or reject the use of any sub- 
contractor on the construction of the building.” 

8. The defendant duly submitted for approval a list of potential 
sub-contractors, including the name of plaintiff, and was given tentative 
approval thereof by the Architect as agent of the Owner. Pursuant to this 
tentative approval defendant awarded a sub-contract to plaintiff for the 
electrical work upon the North Hagerstown High School, for the con- 
sideration of Three Hundred Ten Thousand Dollars ($310, 000. 00). 

9. Subsequent to the award of the sub-contract just mentioned, 
defendant was informed by the School Board and the Architect that the 
plaintiff was unacceptable to them as sub-contractor because the School 
Board demanded, on the basis of community good will, that the work go to 
a local sub-contractor and because in case of mechanical or electrical 
breakdown a local sub-contractor could render better and quicker repair 
service than an out-of-town sub-contractor, and thus avoid possible 
closing of the school for repairs. 

10. The position of the School Board was fully explained to plain- 
tiff by the defendant as well as by the Architect. Thereupon, in confer- 
ence with defendant the plaintiff agreed that it would be inadvisable, as 
well as unprofitable, for him to insist upon performing the sub-contract 
under the circumstances existing; and he then agreed to the recision of 
his sub-contract without cost to the defendant; and agreed that defendant 


could then award|the sub-contract work to a local sub-contractor approved 


by the School Board and the Architect. Pursuant to this agreement by 
plaintiff, and without any protest on plaintiff's part, and in reliance upon 
the plaintiff's agreement to rescind the sub-contract without cost to de- 
fendant, the defendant awarded the same sub-contract work to A. G. 
Crunkleton Electric Company of Hagerstown, Maryland, at the same 
price as was stated in plaintiff's sub-contract. 

11. At the time of plaintiff's agreement to consider the sub- 
contract rescinded plaintiff had not entered upon the performance of the 
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work and had, therefore, performed no services and furnished ‘no labor 
or material thereunder. 

Fourth Defense 

For reasons set out in the Third Defense, plaintiff is estopped to 
complain of defendant's actions. 
WHEREFORE, the premises considered, defendant prays that 

the Complaint be dismissed with costs against the plaintiff. 
/s/ Bernard J. Gallagher 

/s/ J. Roy Thompson, Jr. 

Attorneys for Defendant 


[Filed March 28, 1958] 
PRETRIAL STATEMENT OF PLAINTIFF 
This suit is for damages for breach of contract. In December 
1956, defendant entered into a general contract with the Board of 
Education of Washington County, Maryland, for the construction of the 


North Hagerstown High School at Hagerstown, Maryland. On December 
31, 1956, defendant entered into a contract with plaintiff whereby plain- 
tiff, for the consideration of $310, 000.00, was engaged to perform all 
of the electrical work required under the aforementioned general con- 


tract. 
Subsequent to the execution of the said contract, without just 
cause or excuse, defendant breached its contract with plaintiff by en- 
gaging another electrical contractor to perform the identical electrical 
work for which it contracted with plaintiff. 
Plaintiff seeks damages in the amount of $77, 014. 00 consisting 
of expenses incurred prior to the breach and loss of profit on the con- 
tract. 


[Filed March 31, 1958 ] 
DEFENDANT'S PRETRIAL STATEMENT 

Defendant states that it is not indebted to plaintiff in damages in 
any way. For specific defenses, defendant states: 

1. The alleged Contract between the plaintiff and the defendant was 
not approved by the Board of Education of Washington County, Maryland, 
or its authorized agent; hence, there was no binding Contract between 
the parties. 

2. Plaintiff did not comply with Article 13 of the Instructions to 
Bidders and furnish the requisite information to the Board of Education 
of Washington County, Maryland; and, hence, approval of plaintiff as a 
subcontractor could not be forthcoming, , and no binding Contract was 
therefore entered into. 

3. A condition precedent to a valid Contract between the plaintiff 
and the defendant was that plaintiff would secure other and additional 
electrical work in the area of Hagerstown, Maryland; and this condition 
precedent not having occurred, there was no binding Contract. 

4. Any agreement between the parties was rescinded by mutual 
consent. 

5. The letting of a Contract by defendant to a third party was 
ratified by the plaintiff. 

6. The plaintiff, due to its conduct, is estopped to assert that 
defendant breached its Contract with the plaintiff. 

7. Plaintiff breached any contract it had with defendant by refusing 
to perform work required thereunder. 

8. Plaintiff has suffered no damages as a result of defendant's 
actions. 


9. The damages claimed of defendant are speculative and, there- 


fore, may not be recovered. 
Proposed Stipulations 
1. Contract documents initialled by the Pretrial Judge should be 
admitted without formal proof. 
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2. Plaintiff is to supply defendant within five days with a break- 
down of its overhead and payrolls during the period it claims damages 
and for six months before and after said period. 
3. Plaintiff is to furnish within five days copies of all job esti- 
mates prepared by it during the period July 1, 1956, through June 30, 1957. 
4, The record is to remain open for additional discovery, for a 
period of thirty days. 


[Filed March 31, 1958] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

This is an action for damages under a breach of contract. P, a 
sub-contractor claims that in Dec. 1956 he entered into a general con- 
tract with the D. whereby the P for the consider. of $310, 000./00 was 
engaged to perform all of the elect. work required under the afore- 
mentioned general contract. P further states that sub. to the execution 
of the contract and without just cause or excuse D breached said con- 
tract with P by engaging another contractor to perform the identical 
electrical for which he had already engaged P. 

P request to amend his complt by asserting damages in the amt 
of $77, 014. 00 is granted. 

D. states that it is not indebted to P in any way for damages. 

D's pretrial statement sets forth in detail its specific defenses 
and said pretrial statement is approved by the Court and attached hereto. 


Stipulations: 
All discovery proceedings shall be concluded within 30 days. 


/s/ John J. Sirica 
Judge 


/s/ Michael Schuchat 
Atty. for Plaintiff 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Monday, November 10, 1958 

The above-entitled cause came on for trial before HONORABLE. 

EDWARD P. MURPHY, at 2:50 p.m. 
* * * * 

THE COURT: Are you ready with your first witness, Mr. Geiger? 

MR. GEIGER: Yes, your Honor. 
Whereupon, 

FRANK S. BOWEN 
called as a witness on behalf of the plaintiff, being first duly sworn, was 
examined and testified as follows: 
10 DIRECT EXAMINATION 
BY MR. GEIGER: 

Q. Will you state your full name, please, for the record? 
A. Frank S. Bowen. 

Q. And what is your occupation, Mr. Bowen? A. President of an 
electrical contracting company. 

Q. What is the name of your company? A. F.S. Bowen Electric 
Co., Enterprise Road, Mitchellville, Maryland. 

Q. You say Enterprise Road? A. Yes, Mitchellville, Maryland. 

Q. How long have you been in that business? A. I have been in 
the electrical business about 35 years. I have been a contractor since 
1943. 

Q@. And have you in the course of your experience as an electrical 
contractor had occasion to submit bids on jobs as subcontractor to 


general contractors? A. Yes. 


Q. And you say your answer is yes? A. Yes. 
Q. Will you state to the Court what steps you normally take in 


preparing a bid on a subcontract? A. Under normal conditions we pick 
up a set of electrical drawings or a set of drawings which includes 
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9 
electrical drawings and specifications from the general contractor who 
requests us to work up a price on the electrical work necessary for the 

job. The drawings are then brought into our office and an esti- 
mator or electrical engineer takes off the complete job from the elec- 
trical drawings. 
Q. What do you mean by the phrase “takes off? A. He jhas to 
take off all the items of material that will be used on that job. He first 
takes and makes up a take-off sheet, on which all the items are listed 
on that sheet. Then he transfers from that sheet to pricing sheets and 
lists the material on pricing sheets that has the quantity and the type of 
material to be used, and on that sheet is labor units and material units. 
The material is then priced out off of those sheets, and from that sheet 
is taken figures that are put on a recap sheet. The total of those is on 
the recap sheet so we have a cost and we have an overhead and profit. 
Q. Does the combination of those three constitute your proposal ? 
A. Yes, our proposal to the general contractor. 
Q. Having outlined your general practice, what is the fatt as to 


whether or not that was the practice that was followed in submitting 
your proposal to the defendant in this case? A. We have records show- 


ing -- 
Q. Just answer first. Was that the practice followed or not? 
A. That was the practice followed in this case. 
Q. I will hand you herewith what I have marked for identification 
first as Plaintiff's Exhibit 1. 
THE CLERK: Plaintiff's Exhibit No. 1 marked for identification. 


(Plaintiff's Exhibit No. 1, Witness 
Bowen, was marked for identification.) 


BY MR. GEIGER: 
Q. I hang you Plaintiff's Exhibit 1 for identification and| ask you 
to tell us what this is, please? A. This is what is known as 4 take-off 
sheet. In other words, every fixture, all the switches, the receptacles, 
all the items are taken off of the drawings and put on these take-off 
sheets. 
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Q. By that! you mean they count the actual number on there ? 

A. They count the actual number of each different item of electrical 
material, and it is placed on this sheet. That includes conduit and wire 
and fixtures, panel borings, switches, receptacles, everything necessary 
to go in the job where you have electrical work. 

Q. Specifically referring to plaintiff's Exhibit No. 1, what is that, 
did you say? A. That is a material take-off. 

13 Q. As applied to this job? A. As applied to this Hagerstown 
school. 

Q. Prepared in connection with what? A. Prepared in connec- 
tion with working up an estimate and giving a proposal to the general 
contractor. 

Q. And state whether or not this was prepared -- where was this 
prepared? A. This was prepared by Mr. Dedlow, my engineer, under 
my supervision. 

MR. GEIGER: We offer Plaintiff's Exhibit 1 in evidence. 

* * * * 

THE COURT: It will be received in evidence. 

THE CLERK: Exhibit No. 1. 


(Plaintiff's Exhibit No. 1, Witness 
Bowen, was received in evidence.) 


MR. GEIGER: Will you mark this for identification, please? 
THE CLERK: Plaintiff's Exhibit No. 2, marked for identification. 


(Plaintiff's Exhibit No. 2, Witness 
Bowen, was marked for identification.) 


MR. GEIGER: Let the record show that it consists of twelve 
sheets. 

BY MR. GEIGER: 

Q. I hand you herewith what has been marked for identification 
as Plaintiff's Exhibit 2, and I ask you to identify that if you will, please. 
A. These are pricing sheets that list all of the material and also list 
the price of labor and material made up of the Hagerstown High School 
job. 


Q. Where was that prepared? A. In my office by Mr. Dedlow, 
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under my supervision again. 
Q. Under your supervision and direction. A. That is right. 
Q. Are you familiar with its contents? A. Iam. 
Q. And in what respect does this differ from the yellow sheets 
which are in evidence as Plaintiff's Exhibit1? A. The yellow 
sheets are totals, and from those totals are taken the items from the 


yellow sheet, they are transferred to the pricing sheets as a total, 
-rather than as an itemized breakdown. It is a total of what is on the 
yellow sheets. | 

MR. GEIGER: We offer Plaintiff's Exhibit 2 in evidence at this 
time. Counsel has seen this. That is why I am perhaps a little derelict 
in not handing it to him. He has a copy. 

MR. THOMPSON: I think the witness probably didn't intend to 
indicate this was made exclusively by Mr. Dedlow, because there are 


other writings on it. I make the same objection. 
| 


THE COURT: The same ruling. Let it be received. 
(Plaintiff's Exhibit No. 2, Witness 
Bowen, was received in evidence.) 
BY MR. GEIGER: | 

Q. What is the fact as to whether or not these sheets were the 

basis for and employed in the preparation of your estimate for! the 

defendant company on this School Board job? A. This was used for an 
estimate of the quantity and type of material that is to be used! It also 
bears prices of material and labor hours and labor necessary for us to 
get a total cost on the job. 
THE CLERK: Plaintiff's Exhibit 3 marked for identification. 


(Plaintiff's Exhibit No. 3, Witness 
Bowen, marked for identification.) 


BY MR. GEIGER: 
Q. Ihand you herewith Plaintiff's Exhibit 3 for identification and 
ask you to identify that, if you will, please. A. This is what is known 
as a recap sheet, which shows a total of the pricing sheets and gives 
two columns; the material cost and labor hours are taken off the pricing 
sheets and transferred to this sheet. 
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Q. The totals, you mean? A. As totals. 

Q. Yes. And what relation does this have to the preparation of 
the proposal for the general contractor in this job? A. This is the 
final sheet in which we work up the total cost for the job. We put our 
overhead and profit on the job and the price then is arrived at off of , 
this sheet that we furnish the general contractor for the electrical work 
on the job. 

Q. Is that what was done in connection with the School Board job 
for the defendant in this case? A. This is the price. I work the price 


up here, and I called the general contractor and I gave him the price 


17 that I want for the job for the electrical work. 

MR. GEIGER: We offer Plaintiff's Exhibit 3 in evidence. You 
are familiar with this, too, I believe. 

MR. THOMPSON: Yes. Same objection, your Honor. 

THE COURT: I assume these exhibits being introduced are all 
prepared under your supervision. 

THE WITNESS: Under my supervision. 

THE COURT: The objection is overruled. 


(Plaintiff's Exhibit No. 3, Witness 
Bowen, was received in evidence.) 


BY MR. GEIGER: 

Q. Now, you have already indicated that you gave the figure to 
the defendant. A. I gave it to Mr. Oliver, who works in Mr. Hedin's 
office. 

Q. Who was he? A. Mr. Oliver is Mr. Hedin's assistant, I 
imagine you would call him. 

Q. To Mr. Hedin at the Hedin Company? A. That is right. 

Q. When, if you know, did you give him this estimate? A. This 
price was given to him on the afternoon that the bid went in, which was 
November 13th. 

Q. What year? Can we agree it was November 13, 1956? 

18 A. 1956. 

Q. What happened as a result of that? A. I gave Mr. Oliver a 

figure of $325,000, and I was in conversation with him by telephone 
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several times after that before the bids were in, and finally cut my 


price to $320,000. 
Q. To what date are you referring now? A. The same day the 


bids went in, between then and the time the bids went in. This was the 
afternoon of November 13th. I finally arrived at and told him to use as 
an electrical price $320,000, and he assured me at that time that that 
was the lowest price for electrical work he had. 
* * * * 
19 Q. Now, did you say whether or not you submitted this figure or 
any figure for electrical work to any other general contractor who was 
bidding on this job? A. I bid with no other general contractor on this 
particular job. 
Q. Now, November 13th is the date that the general contractor's 
20 bid was submitted, which included your bid for electrical] work? 
A. Right. 
Q. When, if at all, did you learn what the status of the award was, 
sir? A. I learned that afternoon that J. D. Hedin Construction Company 
was the low __ bidder on the job. 
Q. Well, you may state what happened thereafter with respect to 
your participation. A. Well, I talked to Mr. Oliver, and he assured me 
that our price was the low price; that our price that we had given Mr. 
Hedin was the low electrical price for the job. 
Q. Was there anything said? A. And that he had used our price. 
* * * * 
21 Q. What is the next thing that happened? A. Some time in Novem- 
ber, in the latter part of that month, we had a request from Mr. Oliver 
that we work up a list of suppliers that we would use if we were given 


the contract on the job. 


(Plaintiff's Exhibit No. 4, Witness 
Bowen, marked for identification.) 


BY MR. GEIGER: | 
Q. At this point I hand you what has been marked for identification 


as Plaintiff's Exhibit 4, which I believe counsel has already seen, and 
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ask you to identify that, if you will, please. A. This is a list of sup- 
pliers that we had planned to use on the job if we received a contract 
from the Hedin Company. This was made up by Mr. Jones under my 
supervision and listed all of the different types of material. 

Q. Was this made in response to a request? A. This was made 
in response to a request by Mr. Oliver. * * * 

* * * * 
22 THE COURT: It will be received in evidence as Plaintiff's 
Exhibit 4. F 
* 
BY MR. GEIGER: 

Q. I hand ‘you herewith Plaintiff's Exhibit 5 and ask you to iden- 
tify that? A. This is a contract for the electrical work between the 
F. S. Bowen Electric Company and the J. D. Hedin Company, signed by 
myself and Mr. Hedin. 

Q. Where was this signed? A. In Mr. Hedin's office. 

Q. Now, at the time that this contract was executed in Mr. Hedin's 


office did you receive anything else? A. I received a letter of trans- 


mittal with the contract. 
* * * * 

Q. How was this contract transmitted to you? A. I was in Mr. 
Hedin's office when we reached the agreement on price, and he called 
his secretary in and asked her to type up the contract with a letter of 
transmittal, and I signed it in his office. 

Q. Now, I direct your attention to Plaintiff's Exhibit 6, which is 
the letter of transmittal, and call your attention to the fact that there is 
a reference here first to a request that you please forward to this office 
in duplicate certificate of insurance indicating your workmen's com- 
pensation and public liability coverage. What is the fact with respect 
to that request? A. We have our insurance company send out in July 
our certificate of insurance to all the general contractors who we are 

26 doing business with. So they have that. Our year begins the first 
of July, and they have it shortly after July 1st. 


* * * 
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@. [hand you herewith what has been marked for identification 
as Plaintiff's Exhibit 7, and ask you to identify that if you can or would. 
A. This is a letter from Phoenix of London Group Insurance, which 
shows our insurance coverage, and that was sent to the J. D. Hedin 
Company on 7-3-1956. 
Q. And what is the practice with respect to notifying ? A. This 
is sent to all general contractors who we do business with every July. 
Q. Why July? A. Our year ends on June 30th, and this is sent 


out after the year end by the insurance company. 
* * * * 


Q. Now, there is a reference in this same letter which you have 
before you, I am referring to Plaintiff's Exhibit 6, to a contractor's 
qualification questionnaire. The language of the letter is: "Also 
enclosed is contractor's qualification questionnaire, which the Wash- 

ington County Board of Education requests that you complete and 
submit." Did you receive such a questionnaire with the letter ? A. I 


don't remember receiving it with it, but we must have received it. 
Q. Ata later time? A. Yes. I don't remember ever seeing it. 
Q. But what is the fact as to whether or not it was received by 
you at the time that you and Hedin executed the contract for your re- 
spective companies? A. I received the letter and received the con- 
tract. Ido not remember receiving the questionnaire. 
* * * * 
Q. Now, Mr. Bowen, this contract was executed on December 
31st, you testified, and it is presently in evidence. What steps, if any, 
did your company take in performing your responsibility under this 
contract? 
* * * * 
THE WITNESS: On the day I signed the contract, I received a 
set of drawings from Mr. Hedin. These were turned over to my engi- 
neer in January, the first part of January after the holidays, to make 
a comprehensive material requisition for the ordering of materials for 
the job. 
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BY MR. GEIGER: 

Q. Now, in what respect, if any, does what you are referring to 
now differ from Plaintiff's Exhibits 1 and 2, the estimate sheets? 
A. The estimating sheets is what we will use on the job, but after we 
receive a contract then we have to make a list of materials, of exactly 
what we are going to use on the job. In other words, the type of fixtures 
differ because some of them may have to have stems. In an estimate 

sheet that doesn't make any difference, but when we are buying 
the material for a job, then we have to specify exactly what we are 
going to use, because that has to be bought for that particular job. 

Q. Was that done in this case? A. That was done by Mr. Dedlow. 
He made all the requisitions necessary for the job. 

Q. Is that what you refer to as engineering the job? A. That is 
engineering a job. 

Q. That is taken directly from the plans and specifications and 
done with exactitude, I take it? A. That has to be exact, and that is 
taken off the drawings. 

Q. What else was done in that connection? A. I personally made 
a trip to Hagerstown. Well, first I contacted the business agent in 
Hagerstown. 

Q. Business agent of what? A. The business agent of the Elec- 
trical Workers. I made atrip. He advised me that I could hire a 
superintendent up there by the name of Myers, and he told me where 
that man was working, which happened to be right next door to the new 
school. I made a trip to Hagerstown and saw Mr. Myers. 

Q. Approximately when was this? A. This was during the first 
week of January. 

Q. All right. 1957? A. 1957. I made all arrangements with 

31 Mr. Myers that he would come to work for me as soon as the job was 


ready to start. He was working at the time for another contractor on 


a hospital next door to the school, but we reached an understanding on 
what his salary would be and everything, and it was just a matter of 
when I was ready to hire him he would come to work for me. 


33 


34 
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Q. What was the status of the job as you observed it early in 
January 1957? A. They had one shack on the job, a construction shack, 
and they had some graders on the job, grading the site. 
Q. What is the fact as to whether or not the job had reached a 
stage where it was ready for any work by the electrical subcontractor, 
by yourself? A. At that stage when they are grading it is two months 
before they need electrical work. | 
Q. It is approximately two months? A. Approximately two 
months. 
Q. That is your experience. Now, what else did you do, if any- 
thing? A. After the requisitions were written by the engineer, these 
were turned over to our purchasing agent. He started procuring prices 
for the material that was needed on the job. 
* * * * 
Q. I hand you herewith what has been marked for identification 
as Plaintiff's Exhibit 8 and ask you whether or not you ever received 
that letter? A. We received this from Mr. Hedin. He gave me this 
letter. 
Q. When? A. Sometime, well, according to our stamp, it was 
January 8th, sometime in the first part of January. 
@. Now what is the letter? A. This is a letter to the J, D. Hedin 
Construction Company from the Electrical Company of the City of 
Hagerstown in regards to furnishing temporary power for construction 
purposes on the school. 
Q. And can you give the Court any enlightenment as to why the 
letter was sent to you by Mr. Hedin at the time that it was? A. Because 
I had the contract to do the electrical work. 


* * * * 


Q. * * * Did there ever come a time when you were required to 


supply power or to request power? A. They were never ready for us. 
Q. Who was never ready? A. The J. D. Hedin Construction 


Company. 
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Q. Now, Mr. Bowen, you may state whether or not it is or is it 
not a fact that your company was at all times ready, willing and able to 
perform whatever service was required of you, and you were committed 
to under the contract that your company had with the Hedin Construction 
Company ? 

* * * * 

35 THE WITNESS: We were willing and able and we fully expected 

to proceed with the contract. 
* 
BY MR. GEIGER: 

Q. I hand you herewith what has been marked for identification as 
Plaintiff's Exhibit 9 and ask you to tell us what that is, if you know? 

36 A. This is a letter received by us addressed to the F. S. Bowen 
Electric Company from McLeod & Ferrara, Architects, in regards to 
the North Hagerstown High School, received February 8th in our office. 

* * * * 

Q. With respect to Plaintiff's Exhibit 9, this letter which has just 
been introduced in evidence, what did you do about it? A. Well, I 
immediately went around to see Mr. Hedin. 

37 THE COURT: That was the first indication you had that there was 
anything wrong with the contract? 

THE WITNESS: That is right. This was the first indication, and 
I immediately went to Mr. Hedin and asked him what this meant. 

BY MR. GEIGER: 

Q. What did he say? A. He told me that this did not mean -- he 
told me that we had a contract; that we didn't have to worry; that he had 
not given the job to anyone else, and that he didn't intend to give the job 


to anyone else; that he had a contract with me and expected to fulfill 
that contract with me. , 

MR. GEIGER: Will you mark this for identification? 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 10 for identifica- 


tion. 
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(Plaintiff's Exhibit No. 10, Witness 
Bowen, was marked for identification.) 
BY MR. GEIGER: 
Q. Ihand you what has been marked for identification as Plain- 
tiff's Exhibit 10 and ask you to identify that? A. This is a letter from 
the J. D. Hedin Construction Company. 
Q. What is it dated? A. February 1ith. 
Q. When was it received by your company? A. Well -- 
Q. Do you know? A. There is no stamp on it. 
Q. Was it received by your company. A. It was received by my 
company. 
MR. GEIGER: We offer this letter in evidence. 
MR. THOMPSON: No objection. 
THE COURT: Received. 


(Plaintiff's Exhibit No. 10, Witness 
Bowen, was received in evidence.) 


BY MR. GEIGER: 
Q. Upon receipt of that letter, what did you do? A. I went to 


Mr. Hedin again, and he assured me the same thing that he had pre- 


viously; that he had a written contract with me. He did not expect to 
break it, and that he was not going to enter into an agreement with any 
other contractor. 

THE COURT: Did he give you any explanation for that letter that 
I have just received in evidence? 

THE WITNESS: He said there was a meeting of the School Board 
in which they stated that they would like to have a contractor from the 
Hagerstown area. 

THE COURT: They merely expressed a preference? 

THE WITNESS: That is right. 

THE COURT: But did not make it an absolute condition of award- 
ing the bid? 

THE WITNESS: That is right, because I was a Maryland contrac- 
tor also. The contractor they were considering was actually 4 Penn- 
sylvania contractor. He was not a Maryland contractor. 


BY MR. GEIGER: 
Q. Did he make any statement to you as to whether or not your 
contract still continued and that he considered you his electrical con- 
tractor? A. Absolutely. He said that there was no question about it; 


that he had a written contract with me. He was not going to void it, and 


we kept on with the processing of the job. 

THE COURT: I don't understand. What did you ask him about 
that letter, if he awarded it to Crunkleton or something like that? 

THE WITNESS: He said he still had not awarded the contract to 
Crunkleton, absolutely not. 

THE COURT: Why did he say he had written that letter? 

THE WITNESS: He said that the School Board wanted him to 
award the contract to Crunkleton, but he was not going to do it. 

THE COURT: That still doesn't explain why he wrote you such a 
letter. This letter says: "In accordance with our conversation, the 
writer visited the School Board on February 6, 1957, at which time it 
was mutually agreed that it was to everyone's advantage to award this 
work to Crunkleton Electric Company. Inasmuch as I regret this 

40 transaction, there is nothing I can do under the circumstances. 
If you have any drawings, will you kindly return same to us." 

Now, I may be wrong, but I am placing an interpretation on this 
letter that that finished the entire situation. 

THE WITNESS: Not from the conversation I had with him, be- 
cause he assured me it was not so. 

BY MR. GEIGER: 

@. Did he make any explanation of the purport and intent of the 
letter, why he wrote the letter? A. The only fact that he had appeared 
before the School Board and they requested him to award the contract 
to Crunkleton. * * * 

* * * * 
41 Q. I hand you what has been marked for identification as Plain- 
tiff's Exhibit 11 and ask you what that is? A. This is a letter that the 
F. S. Bowen Electric Company wrote to the J. D. Hedin Construction 


43 
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Company, dated February 21st, in answer to the letter of February 11th. 
Q. Between those two dates, between the time of the receipt of 
this letter, which was sometime after February 11th and the following 


week, February 21st, did you have conversations, did you have one or 
more conversations with Mr. Hedin? A. I had conversations at least 
twice a week in regards to this with Mr. Hedin. 

Q. During that period? A. During that period and after that 
period. 

Q. Did he make any explanation as to why he wrote these letters, 
why he had written as he had, and why he had appeared before jthe 
School Board? A. The only explanation he had was the fact that they 
wanted him to award the contract. He didn't say he was going|to. He 
said he was absolutely not going to award the contract to Crunkleton. 

* * * * 

Q. Amplify that and tell exactly what he said? A. He told me 
the School Board had the meeting and they wanted to award it, but he 
was not going to do it; that definitely he had a contract with the F. S. 
Bowen Electric Company, and in this letter here I requested a meeting 
with the School Board to explain our point of view, and he thought that 
was a good idea; that I should go up there and meet with them / 

Q. Did you go? A. The meeting was never arranged. 

THE COURT: Did you have occasion to ask him why he |wrote 
you that character of a letter? 

THE WITNESS: Many times. I asked him that over and over 
again, and he denied that the letter meant anything; that he had a writ- 

ten contract with me that he expected to keep. 

BY MR. GEIGER: 

Q. Did he say anything with respect to whether he was doing this 
to satisfy somebody; that is, writing this type of letter? A. He said 
the School Board could make it tough on him if he didn't do what they 
wanted, but he was not going to do it. 


* * * * 


Q. Did you learn when the Crunkleton Company got the contract ? 
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When did you first learn that? A. Sometime around March 20th I went 
around to Mr. Hédin's office and he advised me at that time, I think it 
was March 22nd, he advised me that he had awarded the contract to 
Crunkleton. That is the first time that he admitted to me that he had 
any intentions of awarding the contract to Crunkleton. 

Q. You don't know the date of that contract, do you? A. I don't 
know the date of it. I have never seen it. 

Q. Did he’ give you any explanation at that time as to why he had 
gone back on his promise? A. That he thought it was better for him 
to give the job to Crunkleton, and he asked me as a friend not to do any- 
thing about it. 

45 Q. What did you tell him? A. I told him that Iwas going down 
to see my lawyer that day. 

* * * * 

46 Q. Now, what is your total amount of damages claimed? 
A. $75,152. 

* * * * 

47 Q. Will you state to the Court how you arrived at that figure? 
A. The labor is placed on our estimated labor, which we know is 
approximately as far as doing the job is concerned. 

Q. By that what do you mean? A. That the labor that we have 
here we know is within two or three percent of what it costs to do that 
job. 

Q. Go ahead. A. It is also based on material prices that we had 
commitments from suppliers for the material to do the job totalling 
$165,000. It is also based on a job expense and an overhead of $22,177 

48 for a net cost. 

THE COURT: How do you arrive at that $22,000? 

THE WITNESS: That is based on ten percent overhead on the 
cost of the job, which meant the total cost of performing the work would 
be approximately $244,000, which is a loss of profit of $66,000. 

THE COURT: What does that amount to in percentage? 


MR. GEIGER: It is around 20 percent, a little more than twenty 


percent. 
* * 
BY MR. GEIGER: 
Q. Will you explain how you determined this profit of $66,052? 
A. At the time that this job was let, the price of material was on a 
falling market as far as the cost of material was concerned. 
Q. What was your estimate of material cost at the time you sub- 
mitted your proposal to Hedin which resulted in the contract; do you 
have that? A. Over $200,000. 
Q. I think you can give the exact figure here. The recapitulation 
figures. Where are they? 
Will you examine Plaintiff's Exhibit 3, which is your recapitulation 
sheet upon which your bid was predicated and tell us? A. Our) bid was 
based upon a material cost of $207,683. 
* * * * 
Q. Do you know what your cost of material would have been on 
this job? A. We know from commitments from suppliers that/|the 
material would have cost us $165,000. We had commitments from sup- 
pliers for the cost of material of that amount. 
Q. And the additional profit you compute as being the difference 
between the amount that you put in your estimate as an estimated cost 
of material for the job and what the same materials would have actually 


cost you, based on firm commitments which you had from suppliers? 
A. That is right. 

Q. And that difference was the difference between $165,000 and 
what? A. $207,683. 


* * * * 


54 Q. There is one item that I would like you to explain in Plaintiff's 

55 > ~- -Exhibit 12, which has been marked for identification. Have you 
got Exhibit 12 there? You fix an hourly rate of $3.251 per hour for 
your labor. Will you explain that to the Court, please, how you deter- 
mine that figure? A. The electrician's rate in Hagerstown is| based 
upon $3.00 an hour. This 25 cents additional covers insurance, com- 
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pensation, social security and fringe benefits. 
Q. That is how you make up your labor costs at $3.25 an hour? 
A. That is right. 
* * 
Washington, D. C. 
Thursday, November 13, 1958 
* * * 
CROSS EXAMINATION 
BY MR. THOMPSON: 
Q. Mr. Bowen, on direct examination you stated that the office of 
your corporation was on Enterprise Road. A. Correct. 
Q. Where is that in geographical relation to the District of Co- 
lumbia? A. That is east of the District, near Glendale. 
Q. How far from the District of Columbia line? A. Approximately 
ten miles. 
Q. Now, where was the job that we have under discussion to be 
performed? A. Hagerstown, Maryland. 
Q. And in what geographical relationship does that bear to the 
District of Columbia? A. Probably northwest. 
Q. How far from the District of Columbia northwest would it be? 
A. I would say approximately forty or fifty miles. 
Q. How far, if you know, is Hagerstown from the border of 
Pennsylvania? A. I understand it is approximately twelve miles. 
Q. How long have you known Mr. Hedin, who is the President of 
the Hedin Construction Company? A. Sixteen or seventeen years. 
Q. Did you know him before you started work as an independent 
contractor? A. Yes. 
Q. Did Mr. Hedin give you your first subcontract after you be- 


came an independent contractor? A. No. 


Q. How soon after you became an independent contractor did you 


start doing business with Mr. Hedin and his company? A. Oh, approxi- 
mately six months, as close as I can remember. That happened fifteen 


years ago. 
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Q. Have your relations with Mr. Hedin up until this litigation 
been friendly? A. Yes. 
Q. Have you dealt with him on the basis of a man to man without 
necessity at each time of full written implementation of your contracts? 
* * * * 
A. I would say back ten years ago we quite frequently operated 
without a written contract. 
Q. And as a matter of fact, Mr. Bowen, since this litigation have 
you attempted to have any business relations with Mr. Hedin and his 
company as a subcontractor? A. I submitted a bid on one job after this. 
Q. Over the period of years that you have done business with 
Hedin Construction Company, could you give us any estimate of the 
total volume of your work? 
MR. GEIGER: All of his work? 
MR. THOMPSON: No, with Mr. Hedin. 
THE WITNESS: Probably in the neighborhood of a million dollars. 
BY MR. THOMPSON: 
Q. Was this the largest job that you had ever bid for the Hedin 
Construction Company? A. Not the largest job I had bid, the largest 
job I had ever had a contract on. 
Q. Did you yourself get the plans and specifications for| the 
Hagerstown school? A. I did. 
Q. You personally picked them up? A. That is correct. 
Q. When was that, Mr. Bowen? A. Probably around the first of 
October of 1956. 
Q. How do you fix that date? A. Well, on that sized job it takes 
six to seven weeks to estimate. 
Q. Do you have any independent recollection of the date other 
than your method of computation you have just described? A No, I 
haven't. 
Q. Had you bid school jobs before? A. Quite a few. 


Q. Bidding a school job wasn't anything unusual then for your 


company, was it? A. No. 
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Q. Was this school job any different from the general run of 
school jobs that you had previously bid? A. Yes, it was larger. 

62 Q. It differed in the quantity of work required by the electricians, 
is that so? A. That is correct. 

Q. But as far as the type of construction and the electrical work 
required, it fit in the category of schools that you had previously bid? 
A. That is correct. 

Q. Now, when you picked up the specifications and the plans, did 
you have any conversation with Mr. Hedin at that time? A. I don't 
remember whether I had any conversation the day I picked the drawings 
up. I probably talked to him or Mr. Oliver. 

THE COURT: Who was Mr. Oliver? 

THE WITNESS: Mr. Oliver is the Chief Assistant, I would call 
him, to Mr. Hedin. 

BY MR. THOMPSON: 

Q. Well, now, was the bid that you proposed to make on the 
Hagerstown job the same type of bid that you would normally expect to 
make on a competitive bid basis when you sought to do the electrical 
subcontracting work? A. That is right. 

Q. Then this wasn't a bid that you were given a special commis- 
sion to make and that you would have billed the contractor for whether 
or not you got the job? A. No. 

Q. Now, when you got the specifications and the drawings around 
the first of October, 1956, did they contain the specifications at that 
time upon which you ultimately bid the job? A. Except for, I think 
there was addendas issued after that. 

Q. Now, were there or were there not? A. I can't remember. 

Q. Well, if there were addendas did you go get the addenda? 

A. I probably did or else talked to Mr. Oliver or somebody in his office 
to verify what they were. 

Q. How soon after the first of October 1956 did you or your staff 


start to work on the preparation of your bid? A. Well, this was a large 
job and I know they must have started almost immediately on it. 
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Q. You say almost immediately -- the next day or the next week? 
A. Probably within two days, yes. 
Q. And what would that first work have been, Mr. Bowen? 
A. Reading the specifications and starting a take-off. 
Q. Did you have one engineer assigned to preparation of this bid? 
A. I did. | 
Q. As a matter of fact, it is a little difficult for two engineers to 
work on the take-off, isn't it? A. We very seldom do. 
Q. What was the engineer's name that worked on the take-off in 
this case for you? A. Mr. Dedlow. 
Q. D-e-d-l-o-w? A. Right. 
Q. What was his first name? A. Karl. 
Q. Is that K-a-r-1? A. I think that is the way it is spelled. 
Q. Now,did your information that Mr. Dedlow started on this work 
within two days after you picked up the specifications around the first of 


October come from your observation of him so engaged, or did! he tell 


you that he started at that time? A. I work in close cooperation with 
my engineers. As questions come up, I assist them. 
Q. Can you answer the question, please? A. From my personal 
observation. 
Q. All right. Now, Mr. Bowen, when did Mr. Dedlow start 
actually putting figures down on paper as a result of the work he did? 
A. That would start with him one day after he started working; 
Q. So if he started within two days on the third day he would start 
putting some figures down? A. That is correct. 
Q. And you so observed him doing? A. That is right. 
Q. Now, what is the next thing that Mr. Dedlow did in the way of 
paper work on preparing the bid in this case? A. The first thing he 
would do would be to make a take-off sheet, and on that take-off sheet 
he will list the name of the job and start putting the symbols down for 
each type of material. | 
Q. Now, Mr. Bowen, I show you what has been marked as Plain- 
tiff's Exhibit No. 1 for identification, and ask you if that is the sheet 
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which Mr. Dedlow would have prepared when he first took the figures 
off of the plans and specifications? A. He would start these sheets, yes. 

Q. He would not have any work sheet before this? A. No, that is 
correct. 

Q. And this is based upon your own personal observation of his 
method of working in this case? A. That is right. 

Q. Now, incidentally, Mr. Bowen, does your company maintain 
time records of the work done by the various men? A. No. 

Q. Do you maintain payroll records whereby you can tell whether 
an individual is or is not present on a particular day? A. Not in the 

66 office, no. 


Q. You mean you do that on the job, but you don't do it in your 
office? A. That is right. 
Q. Do you, Mr. Bowen, keep an office diary of the work that you 


do? A. No. 

Q. Do you require any of your employees in your home office to 
keep an office diary? A. No. 

Q. Do you have in your office any way that you can verify by 
independent records the time that an individual spends on a particular 
job? A. No. 

Q. Now, tell us, Mr. Bowen, what the next thing was that was 
done in your office after Plaintiff's Exhibit No. 1 was prepared by Mr. 
Dedlow as you have just described? A. The next item would be to take 
the quantities off of these sheets and put them on pricing sheets. 

Q. I show you what has been marked as Plaintiff's Exhibit No. 2 
for identification, and ask you if this consists of the pricing sheets 
which you have just described? A. That is right. 

Q. Now, would Mr. Dedlow, your engineer, take the quantities 
from Plaintiff's Exhibit 1 and place them on Plaintiff's Exhibit 2? 

67 A. That is right. 

Q. Now, with what care, Mr. Bowen, did Mr. Dedlow prepare 
Plaintiff's Exhibit No. 1; that is, the take-off of the materials required 
in this job? A. I didn't hear the start of that question. 
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Q. With what care did Mr. Dedlow take off the quaptities in this 
case? Was it a rough take-off? A. No, that isn'ta rough take+off. 
That is a take-off showing the quantities of fixtures, the quantity of 


switches, the quantity of receptacles. It is an exact, fairly accurate 
take-off. 
Q. It is done by number of each one of these various items of 
material required; that is, so many switches of a certain type, is that 
correct? A. That is correct. 
Q. So many feet of wire? A. That is correct. 
Q. So many feet of conduit? A. That is right. 
Q. And completely through all of the material which you expected 
to put in this job? A. That is right. 
Q. And only to the extent that that take-off is accurate would your 
bid be accurate, is that correct? A. That is right. 
Q. Now, when Mr. Dedlow transferred his materials from Plain- 
tiff's Exhibit 1 to Plaintiff's Exhibit 2, what then was done with respect 
to pricing the materials? A. The labor hours were put in by Mr. Ded- 
low, taken out of a labor manual. Then the sheets are turned over toa 
purchasing agent who takes prices on the quantities of material needed 
and puts those in the material space for material. 
Q. Do I understand that your engineer, Mr. Dedlow, snalbes an 
estimate based upon his experience or the experience of your company 
as to how many hours it takes of labor to install the various items of 
material set out on Plaintiff's Exhibit1? A. That is right. 
Q. Upon what does he base that hourly estimate? A. It/is taken 


from my experience as a contractor and also taken out of the labor 


manual which we use. 

Q. Now, does that labor figure, Mr. Bowen, account for 'the actual 
installation on the job by the electricians? A. Yes, that is right. 

Q. Does it have in it a factor for supervision of those electricians, 
or is it just the actual electricians’ labor? A. It has a factor in it. 

Q. Now, is that factor discernible? I mean, is it broken down as 


to labor and supervision? A. No. 
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Q. Let's take the example. Let's take the first item on Plaintiff's 
Exhibit 2 for identification, which is "M.D.P.S." all capitals. You 
read it. Ican't. A. "Three phase four wire 277/480 volt 2,000 ampere 


mains. Main circuit bracket 2,000 ampere.” 

Q. What item of labor was Mr. Dedlow expecting to be employed 
to install that item of equipment? A. 140 hours. 

Q. How much of that 140 hours was for the electricians’ work and 
how much of that was for the supervisor's work? A. There is a unit of 
approximately five percent in that for supervision. 

Q. You say about seven hours then of the 140 would be for super- 
vision? A. That is correct. 

Q. Now, then when all the labor hours are added up, as they are 
on Plaintiff's Exhibit No. 3, would you say that five percent of the labor 
hours represents supervision? A. Approximately that, or a little bit 
less, yes. 

Q. Now, what is the total number of hours that you have put on 
Plaintiff's Exhibit 3 for all the expected labor in this case? 

A. 17,265 hours. 

Q. And so about five percent of that you would say would represent 
labor at a supervisory rate? A. You are missing one item. 

Q. Can you answer the question and then explain it? A. All right. 

It is less than five percent due to the fact that this man will do 
some work. When he has two or three men on the job, he will do some 
productive labor. 

Q. All right. Now, based upon your experience and your expecta- 
tions in this job, how much of the total 17,000 some odd hours of labor 
did you expect to be at a supervisory rate? 

* * * 

THE WITNESS: Approximately 1500 hours. 

BY MR. THOMPSON: 

Q. That is about eight percent, isn't it? A. That wouldn't be all 
supervisory because part of that would be productive labor. 

Q. Whether it was productive labor or not, it would be paid for 
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at the supervisor's rate if the supervisor was doing it, wouldn't it? 
A. You can't answer that question that way. No, because the superin- 
tendent would get $3.50 an hour, but the electricians would only get 
$3.00 an hour, and I used the labor rate of $3.25 per hour. So Ijhave 
covered the additional cost of a superintendent's pay in the extra 25 

cents an hour that I had in there. 

* * * * 

Q. Now, in fact, Mr. Bowen, did you use in computing the con- 
tract in this case a labor rate of $3.25 an hour? A. That is right. 

Q. How much did you add for the supervisory work that you 
would expect at the job site? A. From past experience we know that 
if we add 25 cents to the labor rate of electricians we more than amply 
cover the superintendent's pay, the welfare, and the social security and 


minor taxes that we have to pay. 
Q. Do I understand from that that the labor rate was $3.00 an 
hour, but you added 25 cents to cover these other items? A. That is 


correct. 

Q. Therefore in your bid you used $3.25? A. That is correct. 

Q@. Now, in fact, Mr. Bowen, did you make an investigation to see 
what the labor rate was in Hagerstown at the time you made this bid? 
A. Idid and have the wage scale. 

Q. And do you tell the Court that the wage scale at that time was 
$3.00 an hour? A. $3.00 an hour. 

Q. Did you make an investigation or have you made any investiga- 
tion to see whether that wage scale remained the same during the course 
of the construction of this job? A. That is something we never know. 

Q. So you don't know whether the wage scale stayed at $3.00 an 
hour or increased? A. I don't know that because I didn't do the job. 
The wage scale at the time we bid the job was $3.00 an hour. 

Q. Now, Mr. Bowen, when was the bid in this case submitted? 
A. I think it was November 13, 1956. 

Q. And how was it submitted, orally or in writing? A. My bid to 
Hedin? 


32 


Q. Yes. Ai It was submitted orally. We never submit a written 
bid to J. D. Hedin Company. 

13 Q. Face to face or over the telephone? A. Over the telephone. 

Q. You yourself did it? A. I did. 

Q. Now, what was the bid that you made? A. The original bid 
was $325,000. 

Q. And you are certain of that? A. Iam positive of the original 
bid, because Mr. Oliver called me back and said he had a non-union 
price of $322,000 and could I meet it. I told him I would make the bid 
$320,000. 

* * * * 

75 Q. Now, Mr. Bowen, do you recall when you returned these 
specifications and drawings to Mr. Hedin's office? A. I only returned 
the architectural drawings and specifications. The electrical drawings 
were kept in my office. 

Q. You still have those drawings? A. Yes, sir. 

* * * * 

Q. Now, there was a reference at our last session, Mr. Bowen, 
to a letter of December 31, 1956, at which time there was a reference 
made to the financial qualification questionnaire, Plaintiff's Exhibit 6. 
Did you or did your office ever attempt to fill out the financial qualifica- 
tion questionnaire? A. To tell you the truth, I don't remember ever 
seeing the financial questionnaire. 

Q. Did Mr. Hedin ever verbally request you to fill out the finan- 
cial questionnaire? A. Absolutely not. 

TT Q. Did anyone on the School Board or on behalf of the architect 
request you to fill out the financial questionnaire? A. They did not. 

I never talked to them. 


* * * * 


Q. Had you ever worked on the job, Mr. Bowen, when the archi- 


tect or someone else on behalf of the owner or the owner retained 
approval of subcontractors? A. I think almost all owners retain that. 


In other words, they can approve or disapprove. I have never been 
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turned down so I wouldn't know first hand. 
* * * * 
Q. Now, Mr. Bowen, in reference to the financial questionnaire, 
I want to show you a copy of your deposition taken May 5, 1958, in your 
office and particularly the middle of page 55, and I ask you to read the 
question and answer to yourself that I am indicating. Does that) refresh 
your recollection as to whether or not you have ever seen the financial 
questionnaire? A. No, that still doesn't tell me because I have 
checked my office and couldn't find the questionnaire. If it had been in 
my office, I would have been able to find it. 
MR. THOMPSON: I would like to read to the Court the passage 
just referred to. 
"Question: Do you recall, Mr. Bowen, whether you ever 
submitted a financial questionnaire form to the Board of Educa- 
tion of Washington County ? 
"Answer: We didn't get around to it." 
* * * * 
Q. Mr. Bowen, normally when you compute a bid what percentage 
of the labor cost do you add for the miscellaneous items of workmen's 


compensation, social security, old age insurance, union fringe benefits, 


and other items which are based on the percentage of payroll?) A. We 
use a figure of ten percent. It actually runs a little bit less than that. 
* * * * 
91 Q. * * * Mr. Bowen, when you bid this job when did you expect 
to complete your electrical work? A. I don't remember what [the com- 
pletion date was in the specifications but a job of this type will take 
somewhere approximately a year and a half to do. 
* * * * 
92 Q. Now, Mr. Bowen, when you computed your costs did you add 
an item for direct expenses? A. We had an item of $520 which was 
for the permit fee and telephone. 
Q. Was that based upon your experience over the years as to 
what additional job costs would be required? A. We have quite a bit of 
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Q. Yes. A\ It was submitted orally. We never submit a written 
bid to J. D. Hedin Company. 

13 Q. Face to face or over the telephone? A. Over the telephone. 

Q. You yourself did it? A. I did. 

Q. Now, what was the bid that you made? A. The original bid 
was $325,000. 

Q. And you are certain of that? A. I am positive of the original 
bid, because Mr. \Oliver called me back and said he had a non-union 
price of $322,000 and could I meet it. I told him I would make the bid 
$320,000. 

* ae * * 
vt) Q. Now, Mr. Bowen, do you recall when you returned these 
specifications and drawings to Mr. Hedin's office? A. I only returned 
the architectural drawings and specifications. The electrical drawings 
were kept in my office. 
Q. You still have those drawings? A. Yes, sir. 
* * * * 

Q. Now, there was a reference at our last session, Mr. Bowen, 
to a letter of December 31, 1956, at which time there was a reference 
made to the financial qualification questionnaire, Plaintiff's Exhibit 6. 
Did you or did your office ever attempt to fill out the financial qualifica- 
tion questionnaire? A. To tell you the truth, I don't remember ever 
seeing the financial questionnaire. 

Q. Did Mr. Hedin ever verbally request you to fill out the finan- 
cial questionnaire? A. Absolutely not. 

17 Q. Did anyone on the School Board or on behalf of the architect 
request you to fill out the financial questionnaire? A. They did not. 


I never talked to them. 
* * * * 


Q. Had you ever worked on the job, Mr. Bowen, when the archi- 


tect or someone else on behalf of the owner or the owner retained 
approval of subcontractors? A. I think almost all owners retain that. 


In other words, they can approve or disapprove. I have never been 
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turned down so I wouldn't know first hand. 


* * * ‘ 
Q. Now, Mr. Bowen, in reference to the financial questionnaire, 
I want to show you a copy of your deposition taken May 5, 1958, in your 
office and particularly the middle of page 55, and I ask you to read the 
question and answer to yourself that I am indicating. Does that refresh 
your recollection as to whether or not you have ever seen the financial 
questionnaire? A. No, that still doesn't tell me because I have 
checked my office and couldn't find the questionnaire. If it had been in 
my Office, I would have been able to find it. 
MR. THOMPSON: I would like to redd to the Court the passage 
just referred to. . 
"Question: Do you recall, Mr. Bowen, whether you ever 
submitted a financial questionnaire form to the Board of Educa- 
tion of Washington County? 
"Answer: We didn't get around to it." 
* * * * 
90 Q. Mr. Bowen, normally when you compute a bid what percentage 
of the labor cost do you add for the miscellaneous items of workmen's 


| 
compensation, social security, old age insurance, union fringe |benefits, 


and other items which are based on the percentage of payroll?/ A. We 
use a figure of ten percent. It actually runs a little bit less than that. 
* * * * 
91 Q. * * * Mr. Bowen, when you bid this job when did al expect 
to complete your electrical work? A. I don't remember what the com- 
pletion date was in the specifications but a job of this type will take 
somewhere approximately a year and a half to do. 
* * * * 
92 Q. Now, Mr. Bowen, when you computed your costs did you add 
an item for direct expenses? A. We had an item of $520 which was 
for the permit fee and telephone. 
Q. Was that based upon your experience over the years as to 
what additional job costs would be required? A. We have quite a bit of 
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edge of material that covers that. 

Q. I didn't hear your answer. A. We have quite a bit of an edge 
in material that covers that. 

Q. Do you normally in the computation of a bid add something for 
the prime costs of the contract other than labor or material which you 
call expenses? A. No, just these items here. 

Q. Well, Mr. Bowen, I want to show you what has been previously 
shown as your records for the year ending June 20, 1957, and ask you 
whether it was the experience of the Bowen Company that their books 
were so kept that there was added as a part of the prime costs of con- 
tract an item called expenses? A. There is on our financial statement 
that goes to Intefnal Revenue; That is what this is. 

Q. And based upon your records, didn't your experience show 
you that those expenses ran something better than two percent of the 
total labor and material costs? A. It all depends on the job. 

93 @. I mean for the year's work? A. No, some of them were 
running two percent and some of them more. 
* * * * 

Q. Mr. Bowen, in the accomplishment of this job did you expect 
to use labor locally at Hagerstown or move your crew up there ? 
A. Use local labor. I would not take my men up on that job. 

Q. In your bid that you made on the job, would you show me 
where you have an estimate for your temporary electricity? A. We 
don't have it in this chart. That was something I was giving Mr. Hedin. 

Q. The contract called for temporary electricity, did it not? 

A. That is right. Of course, I had a cost of $305 and got $310, but our 
selling price, I would have taken the job for $305 and gotten $310 for it, 
so I had an edge in there. 

Q. Did you have in your bid any figures for contingencies ? 

A. We have that in the material. 

Q. Where would it be reflected in materials? A. In knowing 

that we can buy better than what we have in our estimate on material. 


96 We cover that as a contingency. 
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Q. There is no specific item labeled contingency? A. No, sir. 


* * * e 4 


Q. Mr. Bowen, when you received Plaintiff's Exhibit No. 9, being 
the letter from the architects, dated February 7, 1957, did you have any 
conversation with the architect or did anyone on your behalf have a 
conversation with the architect respecting the information in that letter ? 
A. Mr. Jones went down and talked to one of the architects, I think it 
was Mr. McLeod, in regards to it. 

Q. Why did you send Mr. Jones down, or why did Mr. Jones go 
down, if you know, to talk to the architect? A. Well, Mr. Jones was 
in the general contracting business before he came to work for me, and 
he knew McLeod and Ferrara much better than I did, because he had 


more dealings with them. I knew them and had done work for the m. 
Q. What was the purpose of the visit? A. To find out what the 


letter meant. 
Q. Did Mr. Jones report back to you as a result of the conversa- 
tion with the architect? A. Yes. 
Q. What did Mr. Jones tell you about what that letter meant? 
A. He said the architects and the School Board did not know we had a 
contract on the job. He was very much surprised to find out we did 
have a written contract. 
100 Q. Is that all he said? A. And that he had no objections, that he 
thought we could do the job. He had never in any way, and the only 
reason that he knew that the School Board in Hagerstown wanted some- 
one else was the fact that they could maintain the job better after the 
job was completed for a period of one year, which we explained to Mr. 
McLeod was ridiculous because we could hire an electrical contractor 
in Hagerstown and give him a maintenance contract to maintain, the job 
for one year after completion, which is part of our contract, and that 
was the only objection they had to the Bowen Electric Company. 
Q. Did Mr. Jones tell you anything else about this conference? 


A. No, except they had no objection to us as an electrical contractor. 
* * * x | 
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Q. When Mr. Jones reported this to you, did you feel that you 
still had a subsisting contract which would be approved by the Board of 
Education of Washington County? A. Absolutely. I felt that I hada 
contract. 

* * 
101 REDIRECT EXAMINATION 
BY MR. GEIGER: 
* * * * 

102 Q. * * * Can you tell us, based on your experience, what, if any, 
variation there is between your estimated labor cost on a job on which 
you bid and your actual labor cost on performing sucha job? A. The 

103 job will go from what we estimated to as much as two to three 
percent above estimated cost on labor alone. We very seldom -- ina 
few cases we do beat labor, but in the majority of cases our estimates 
are very close to right. 

Q. What about material? A. Material we would save ona job 
similar to this, a $200,000 job, we can pick up anywhere from fifteen 
to twenty-five percent on the purchase of material, depending upon the 
market. Today's market and the market in the past three years has 
been a falling market. We have been able to buy much better than at 
any other time that I have been in business because we were going 
through a recession or depression or whatever you want to call it, and 
the suppliers were anxious to get business at any price. 


Q. And as applied to this particular job what was the fact as to 


whether or not your experience in getting firm commitments for your 
material was higher or lower than your estimates? A. This job we had 
commitments on wire. We have saved approximately 22 percent under 
what we estimated on wire alone. On a sound system we would have 
saved from $32,500 down to $7,500. For a program system down to 
$7,500. We had an estimated price of thirty-two something. We could 
have bought the material for $7,500. 

104 Q. That was true, generally speaking, was it not, with regard to 
all of the material? A. And for all of the materials the saving was in 


the same line. 
* * * * 


Q. Your overhead is part of your cost? A. That is right. 
Q. So that if you had completed this job your figures show that 
you would have had an overhead of $22,000? A. That is right. 


Q. Which you would have recouped before you showed a profit? 
105 A. That is right. 
Q. Now, actually how much overhead did you actually spend on 
the job? A. Well, we actually expended $9,100. 
Q. So your profit of $66,000 is after your expense item of $9,000, 
is that correct? A. After, yes. That is right. 
Q. That was out of pocket expense that you had? A. That is right. 
* * * * 
108 KARL HEINZ DEDLOW 
called as a witness on behalf of the plaintiff, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHUCHAT: 
Q. Would you state your full name and address? A. Karl Heinz 
Dedlow. 
Q. And where are you employed, Mr. Dedlow? A. Bowen Electric 
Company, Mitchellville. 
* * * * 
110 Q. Now, I show you Plaintiff's Exhibit No. 1 and ask you if you 
recognize that? A. Yes, that is my -- these are my work sheets, and 
it is my handwriting. 
Q. And what do they consist of? A. This first sheet consists of 
fixtures, different kind of fixtures. They added up to the amount that 
are needed on that job. 
Q. Just briefly, what are the other sheets? A. The next sheet 
consists of devices, all kinds of devices that are needed on the job. 
The next sheet is the same, devices. 
The next sheet is devices, too. 
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The next sheet is connection switches, controls and so on. 

The next sheet, devices, thermostats and disconnect switches. 

The same on the next sheet, and the same on this sheet here. 

The next sheet shows a Summary for conduit. 

The next sheet shows a Summary of conduit with wire. 

The Sheet before shows only conduit. 

The next sheet shows how many wires are in each run of conduit. 
It shows here, starting with two wires and three wires and then four 
wires. 

The next sheet is conduit again. * * * 

* * * * 

THE WITNESS: The next sheet shows outside wiring, and that is 
what went into the parking lot. 

The next two sheets or three sheets are the feeder runs from the 
main switchboard to the different panels and from the panels to sub- 
panels and so forth. 

The last sheet is a summary sheet for wire needed on that job. 

BY MR. SCHUCHAT: 

Q. Now, Mr. Dedlow, after you made up these sheets, which are 
Plaintiff's Exhibit No. 1, what was the next thing you did on the job? 
A. After I summarized all of this, I put it on the pricing sheets. 

Q. Now, I show you Plaintiff's Exhibit No. 2 and ask you if these 

112 are the pricing sheets? A. Yes, they are. 

Q. Now, would you explain what these sheets consist of and what 
you did in connection with these sheets? A. On this sheet I have, for 
instance, on the first page it shows all of the panels needed on the job. 
I put that down and then the labor units, and the extension on the labor 
units. 

Q. By labor units, explain what you mean by that? A. A labor 
unit is what I need for one unit to put it in place and wired up and in 
force. The extension is how many panels are involved. 


The second sheet consists of conduit and wire, and the labor units 


: here show six hours, for instance, on a four and five duct. ‘That means 
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100 feet af five duct we can put in six hours. We had 5100 feet to lay 
out, and that makes 306 hours, and that goes through the whole sheet. 
The next sheet shows a summary of fixtures and the labor hours 
for the same. 
This is the same procedure on other pages. You show the amount 
of hours for one fixture and then extend it out for the amount of fixtures. 
That goes for page 5, too, and it is for fixtures, the same. 
Page 6 is the same for fixtures. 
Page 7 shows disconnect switches and the procedure is the same. 
You show labor hours for one piece and then extend it out. 
113 Page 8 shows the different systems, as the fire alarm system, 
call bell system, clock and program systems and telephone system. I 
put in labor hours there, too. 
The next page shows boxes and plates. By that I mean a plate 
where you cover the switches and different devices, for instance. 
Q. What is the last item on that page? 
MR. THOMPSON: Iam sorry. Ican't hear you. Keep your voice 


up. 


THE WITNESS: The last item on this page shows miscellaneous. 
This miscellaneous consists of small items like screws and hangers 


and so on. 
BY MR. SCHUCHAT: 
Q. What is the labor set against that item? A. Well, that net 
figure is 300 hours. 
Q. And what is the material figure set there? A. The material 
figure, as I said, it is screws and hangers and so on. 
Q. And the figure is $1,500? A. $1,500, yes. 
The next page shows under floor duct and junction boxes for 
same, pull boxes, receptacles and conduits and switches and so forth, 
with the same procedure putting in labor hours. 
The next page shows motor connection only. That means the motor 
114 and starters were furnished by another contractor, and we have to 
hook these different devices up. 
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The material here shown on this part here for $1.00 each is for 
small devices we need to hook a motor like that up. It consists of 
small screws and bolts and friction tape and so on. 

The last page shows an alternate, and it has to be added to the 
base bid, and it shows an alternate No. 3, which has to be deducted 
from the base bid. 

Q. Now, it is correct to say that you had no function in setting 
the price of materials on these pages? A. No, Sir. 

Q. Now, where did you get the figure for labor hours? A. Labor 
hours are stated in a manual that I have here, two manuals, and from 
experience. This gives you only a general idea of what you can put in 
for certain places and so on, but you have to take your experience, too, 
to find the right way. That depends on the construction of the job. 

Q. Now, would you state to the Court the names of these manuals 
that you have in front of you? A. This is what is called Blue Book of 
Electrical Estimating, and it is put out by George L. Sherlock. 

Q. And what is the name of the other book? A. That is the 


National Electrical Contractor Association Manual of Labor Units. 
Sd 
115 Q. And I take it these books give estimated labor hours to install 


various types of ‘electrical equipment? A. That is correct. 


Q. And you said in addition to using those books you also use 
experience. Was that your experience or the company's experience ? 
A. No, my experience. 

Q. Now, going back to Plaintiff's Exhibit 2, now on the basis of 
your study of the plans and the work which you did on this job, can you 
tell me whether or not Plaintiff's Exhibit 2 lists all the material re- 
quired to perform the contract? A. Yes, it does. 

* * * 
117 HOMER D. MAYERS 
called as a witness on behalf of the plaintiff, being first duly sworn 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. SCHUCHAT: 
Q. Will you state your full name and address, sir? A. Iam 
118 Homer D. Mayers, 500 St. Paul Street, Baltimore, Maryland. 
Q. By whom are you employed? A. Simplex Time Recorder 


Company. 
* * * * 
Q. Did your company offer to supply the materials necessary for 
the installation of the clock and program system for the North Hagers- 
town High School to the F. S. Bowen Electric Company? A. We did. 
Q. And at what price did you offer that? A. I think it was 
$6,967. I want to be sure of that. $7,967 for the complete electronic 
master clock system. 
Q. Now, after November of 1956 did your company have any 
occasion to do anything further with regard to the North Hagerstown 
High School and this clock program? A. Well, yes, I brought Mr. 
Wallin, our Washington sales engineer, to Hagerstown with me toa 
meeting with the Department of Education, and the engineer ee the 
North Hagerstown High School, to show to them that we could definitely 
119 and conclusively do the job the way it was specified. | 


* * * * 


Q. Did you have any indication or suggestion whatsoever that 


your material was not satisfactory for the job? A. None whatsoever. 
* * * * 


CROSS EXAMINATION 
BY MR. THOMPSON: 

Q. Mr. Mayers, was the Simplex Time System approved by the 
architect or by any representative of his for installation in the North 
Hagerstown school? A. We never submitted it. 

* * * 
REDIRECT EXAMINATION 


BY MR. SCHUCHAT: 
Q. Mr. Mayers, just one question. After this meeting in Hagers- 
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town, when Mr. Cobb told you to make a submission, what did the sub- 
mission consist of? A. That is a brochure containing all of the com- 
ponent parts that make up that particular installation, plus wiring 
diagrams, everything to indicate how we would do the job, and with 
complete information, as I say, including wiring diagrams as well as 
all component parts. 

* * * 

Q. Was it submitted? A. It was not submitted. 

Q. Why was it not submitted? A. We were told in Hagerstown a 
different electrical contractor had the electric contract. I went to them 
to talk to them about it and was advised that they had already placed the 

123 order elsewhere. 
* * * 
KARL HEINZ DEDLOW 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. SCHUCHAT: 


* * * * 


129 Q. Now, can you tell me from this sheet how many man hours of 


labor would have been required to perform all the electrical work on 
the Hagerstown High School? A. Yes. The labor hours are 17,265. 

Q. And what would that have cost? A. The cost of this would be 
$56,111. 


* * 
CROSS EXAMINATION 
BY MR. THOMPSON: 
Q. Mr. Dedlow, what labor rate did you use to compute the cost 
of labor on the estimate? A. $3.25. 
Q. Where did you ascertain that rate? A. Mr. Bowen gave it to 


Q. What did he tell you it was? A. That is the labor rate he said. 
Q. Did you understand that was the labor rate at Hagerstown for 
the Hagerstown area? A. Yes. 
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Q. You understand that that was also the rate for the supervisory 

electrical personnel? A. No, sir. 

Q. As a matter of fact, the hourly labor figures you have) got in 

here are for installing the material in place? A. Yes, sir. 
130 Q. And it is customary, is it not, to add a figure to these rates 

to get supervisory personnel? A. Not on the hourly rates, I don't think 


so. You talk about $3.25. 
Q@. Let's start over. Your 17,265 hours is the hours for the labor 


in installing the material, is it not? A. Yes. 
Q. Now, in addition to that you would normally figure that there 
would be some supervisory personnel on the job? A. Yes, sir. 
Q. And what percentage would that be in addition to the 17,265? 
A. I couldn't tell you because I don't do that. 
Q. Isee. You are just figuring on installing in place? A. My 


job is only installing in place, yes. 
Q. Now, Mr. Dedlow, the $3.25 that you used for the labor rate, 
was that exclusive of social security, workmen's compensation and 
matters of that type? A. I don't know. 
Q. Mr. Bowen just told you to use $3.25? A. Yes, sir. 
Q. Well, did you inquire whether that was the actual rate that was 
being paid in the area at the time or whether there was or should be an 
addition made for the taxes and expenses which are a direct ratio of the 
131 payroll? A. Ididn't inquire about that, no, sir. 
Q. So you don't know? A. No, sir. 
* * * * 
132 Q. Incalculating your bid, Mr. Dedlow, did you calculate that the 
labor force would be drawn from your area or would it come from the 
Hagerstown area? A. From the Hagerstown area. 
Q. All right. Did you calculate in your bid any item for) temporary 
electricity? A. I don't think so, no. I can't recall. 
Q. Did you put in your bid any figure for contingencies? A. I 
don't understand the question, please. 
Q. Let's approach it this way. Your bid is an estimate as near 
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as you could make it? A. Yes, sir. 
Q. Of the actual materials and the actual installing labor which 


would be required for this job? A. Yes, sir. 
Q. Mr. Bowen indicated the amount of overhead which he thought 
would be used in the job. A. Yes. 

Q. And then Mr. Bowen put the amount of profit that he thought 
should be in the job? A. Yes, sir. 

x * * * 

133 Q. * * * Mr. Dedlow, would you look at your estimated cost 
sheets, Plaintiff's Exhibit 2, will you look at the fixture take-off and 
tell us how many items of fixtures DD-1 youfound? A. Five. 

Q. Now, would you look at the drawings which you have in front 

134 of you and!look at particularly sheet E-8. Now, Mr. Dedlow, in 
the lower right foreground there are some fixtures DD-1 indicated, 
are there not? A. Yes, sir. 

Q. Can you tell us how many you see of that type? A. Yes, I 
see 37. 

Q. Now, where is that shown on your price sheet? A. It doesn't 
show on my price sheet. 

Q. Do you find more than 37, Mr. Dedlow? A. Yes, I find more 
than that. I have 65 here. 

Q@. And how much were each of those items? A. $20.50. 

Q. My sheet says $24.50. A. Excuse me, $24.50. 

* * * 
REDIRECT EXAMINATION 
BY MR. SCHUCHAT: 

Q. Mr. Dedlow, I gather from the cross examination that the 
drawings show a larger quantity of one fixture than you have on your 
estimate sheet. A. That is right. 

Q. Can you explain the difference between the two? A. No, 
difference in money? 

Q. No, why it isn't on there. A. I couldn't explain it now. It is 
too far back. 
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Q. It isa mistake? A, I would have to get in and have to| get my 

take-off sheets to see what it is. It could have been a mistake or it 
could have been a take-off mistake. 
Q. It appears to you to be a mistake? A. Certainly, yes. 
* * * * 

EDWIN W. JONES 
called as a witness on behalf of the plaintiff, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHUCHAT: 

136 Q. Would you give your full name and address? A. EdwinW. 
Jones. 
Q. Where are you employed, Mr. Jones? A. At the F. S| Bowen 


Electric Company. 
Q. What is your job with the Bowen Electric Company? |A. Pur- 
chasing Agent. 
* * * * 
Q. Now, I show you what has been marked Plaintiff's Exhibit 2 
and ask you what, if anything, you had to do with the preparation of those 
documents. A. I priced most of the material on here. | 
Q. Now, would you explain what you mean by that? A. There is 
a column on here for material extension and unit, and most of the unit 
prices are in my handwriting. 
Q. How did you get the prices to put on Plaintiff's Exhibit 2? 
137 A. On certain items, like fixtures, switch gear, clocks, fire 


alarm, sound systems, we get those prices from distributors. ‘On some 
of the standard items we have pricing books, catalogs, that wejuse. On 
our wiring conduit we have covering blamket orders that we use. 

Q. Now, when you get a price from a distributor does that mean 


that you agree to buy from the distributor in the event you are|awarded 


the contract? A. No, sir. 
Q. Does it mean that the distributor agrees to sell to you at that 
price in the event you are awarded the contract? A. That is the maxi- 
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mum that he will sell it to me for. In other words, I am covered. 

Q. Would it be correct to say that you have an option to buy it at 
that price? A. That is right. 

Q. Now, directing your attention to Sheet 8 of Plaintiff's Exhibit 2, 
can you tell me what estimated price you have for the clock program? 
A. $32,700. 

Q. And whose price was that? A. International Business 
Machines. 

* * * * 
138 Q. Did you subsequently get a different price on this material 
from the International Business Machines Company? A. Yes, sir. 

Q. Do you recall what that price was? A. $25,000. 

* * * * 
139 Q. And what is Plaintiff's Exhibit 4? A. Do you want me to 
explain the whole thing? 

Q. Yes. A. This job was unusual from most of the jobs that we 
did in that at the time we were being considered for the contract we 
were required under the specifications to submit a list of material that 


we proposed to use. Once we submitted this, it meant that we were 


bound to buy within these groups that we submitted. I prepared this 


after the bidding went in because we were informed that we were going 
to get the contract. 
Q. And I ask you do you show the probable supplier or supplier 
for the clock and program system? A. Yes, Sir. 
Q. What is the name of the supplier? A. Simplex Time or IBM. 
* * * * 
140 Q. Was there any objection to any of the material listed on that? 
A. No, sir. 
* * * * 
141 Q. Now, Mr. Jones, I show you what has been marked Plaintiff's 
Exhibit 18 for identification and ask you if you can identify that? 


* * * : * 


A. This is a compilation of the prices first of what we had 
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estimated for the job and what we were quoted by the supply houses. 
142 Q. For what material? A. For the fixtures on this Hagerstown 
job. 
Q. And what suppliers did you receive quotations from, according 
to that? A. Graybar Electric, Nolan Company, and General Electric and 
a few prices from Electro Silver King Manufacturing Company. 


Q. Mr. Jones, I show you what has been marked as Plaintiff's 


Exhibit 19 for identification and ask you if you can identify that? 


* * * * 


A. This is a summary of the contemplated savings on the job for 


panels and switches and fixtures, clock program and transformers, 


conduit and wire. 
* * * * 
Q. In Plaintiff's Exhibit 19 for identification you have a savings 
of $9,083 in fixtures. 
* * * * | 
A. I was quoted by the Nolan Company a price of $73,493.62 for 
the total group of fixtures on which we had estimated $82,000, 
which gave me a net savings of $9,083. 
* * * * 
Q. Now, Mr. Jones, I show you what has been marked as Plain- 
tiff's Exhibit 20 for identification and ask if you can identify that? 
A. This is a compilation of the prices I had on switchboards and panels. 
* * * * 
145 Q. What does it show as the price at which you could buy the 
panels and switchboards? A. $25,200. 
Q. And what had you estimated that to cost? A. $29,382. 
Q. In other words, what savings would there have been when you 
bought the material? A. $4,182. 
* * * * 
149 Q. How much did you estimate the wire conduit would cost? 
A. $40,755. 
Q. And what did you determine you could have bought it for? 
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A. $36,680. 

Q. Which would be a saving of? A. $4,075. 

Q. Now, Mr. Jones, after the first part of 1957, going to later in 
1957, did you have occasion to purchase the same type of wire for other 
jobs as the wire required for this job? A. Yes. 

* * * * 

Q. I show/you Plaintiff's Exhibit 22 for identification and ask you 
if you can identify that document. A. This is a summary I made up on 
the wire. 

Q. And when did you make that up? A. Yesterday. 

150 Q. And what was the purpose for which you made that? A. To 
compare the estimated cost of wire on an estimate for this job with 
three jobs that I had purchased during the spring and summer of 1957, 
which would have been at a time I would be buying wire on this job. 


Q. Did you buy on these jobs the same wiring you would have 


bought for the Hagerstown High School job? A. Yes, sir. 

@. And the figures you have on Plaintiff's Exhibit 22 for identi- 
fication in the column labeled "costs", where did you obtain those 
figures from? A. From invoices of wire that I purchased. 

Q. And what does Plaintiff's Exhibit 22 show as the difference 
between the estimated cost of wire and what you subsequently purchased 
wire for? A. It shows approximately that I could have bought the wire 
for 22 percent less than I estimated. 

Q. That figure 22 percent, is that an average of price? A. That 
is an average, yes. 

Q. Now, Mr. Jones, would you look at Plaintiff's Exhibit 2 and 
tell me how much the estimate was for wire in dollars? Just give an 
estimate. A. Approximately $20,000. 

Q. So that a 20 percent savings -- 22 percent savings would be 
approximately what? A. $4400. 

151 Q. And on Plaintiff's Exhibit 19 for identification how much do 
you show as an estimated saving on wire? A. $4,075. 

Q. Now, Mr. Jones, have you brought with you the invoices from 
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which you prepared Plaintiff's Exhibit 22 for identification? A, Yes, sir. 
Q. And they are available for inspection by the defendant? A. Yes. 

MR. SCHUCHAT: We offer Plaintiff's Exhibit 22 in evidence. 

MR. THOMPSON: Obviously I haven't had a chance to examine the 
underlying data which purports to support this, and I would reserve my 
stand on this until I have had time to do that. Would you withhold your 
offer until such time as I have done that? 

MR. SCHUCHAT: I will offer and if your Honor wants to rule 
subject to his subsequent objection on his part. 

THE COURT: No, I don't want to do that. I will withhold)the ruling. 
Just submit this for identification. 

MR. SCHUCHAT: It has been identified. 

THE COURT: Oh, has it? 

MR. SCHUCHAT: Yes, sir. 

BY MR. SCHUCHAT: 
152 Q. Now, Mr. Jones, I show you Plaintiff's Exhibit 3 and ask you 
how much you estimated all the material for this job would have cost? 


A. $207,683. 
Ok * * x | 


Q. Well, Mr. Jones, on the basis of the prices you got from the 
suppliers that you have discussed here, how much would it have cost 
you to buy that material? A. Not over $165,000. 

Q. And the difference between the $165,000 and the $207,000 is, 

I take it, the figure on Plaintiff's Exhibit 19 for identification?) A. That 


is correct. 
Q. Now, Mr. Jones, did there come a time in May of this year 

when the plaintiff took/4our deposition in this case? A. Yes. 
Q. And at that time did you give the defendant the names and 
addresses of all the suppliers who had given you quotations on this 
153 material? A. Yes, sir. 
Q. And those are the same ones which you have been testifying 


to this morning? A. Right. 
Q. Now, did you actually purchase any of the material for this job? 
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A. I placed one written order for lamps and I placed a tentative order 
with Simplex Time based on the approval of their product. 

Q. And what subsequently happened to those orders? A. They 
were cancelled. 

* * * * 

154 Q. Mr. Jones, would you explain to the Court when you purchase 
wire do you buy that at a fixed price or is there any escalation clause 
in the order? A. I have a wire contract with wire manufacturers that 

155 runs for a'specific period of time, maybe six months, nine months 
or a year, 

Q. We are talking about the period, the first part of 1957. 

A. Right. I hada wire contract with Walker Brothers at Conshohocken, 
Pennsylvania. 

In that contract I have a maximum price that I will have to pay for 
wire during that period. Also in the contract I have a clause which says 
that I will pay for the wire the price which is in existence at the time of 
delivery, which means I can only buy for less than my contract. I 
never have to pay more. 


Q. And in the year 1957 did the price of copper wire decline? 


A. It started dropping in December or January, as well as I can 


remember, and it kept going down until I think it reached the peak in 
September. 
Q. You mean reached the bottom? A. Reached the bottom. 
That is the peak of the drop. 
Q. How much? A. It went from 34 cents to 26 cents. I think it 
was 26 cents. 
Q. This is a pound of copper? A. That is right. 
156 Q. And the price of copper wire has a direct relation to the price 
of copper? A. That is true. 
* * * 
CROSS EXAMINATION 


BY MR. THOMPSON: 
* * 
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Q. When you speak of prices dropping in January 1957, oa say 
they reached their bottom in September 1957? A. As wellas I recall, 
yes, sir. 

Q. Was that prices of copper wire generally or prices to the 
Bowen Company? A. That was the copper bulk itself. The copper 
market in general. 

Q. Now, Mr. Jones, I want to show you page 128 and 129 of your 
deposition taken on May 5, 1958, and starting at the bottom of the page 
and reading over to the top of the page, I ask you to read that to your- 

157 self. A. Yes, sir. 


Q. Is it still your testimony after reading that that the general 
price of copper was going down starting with January 1957 until Sep- 
tember 1957? A. Yes, sir. 

Q. Let me read to the Court at this time the question at the 
bottom of page 128: "Was this period of November and December 1956, 
January, February and March of 1957, a period of generally falling 
prices in electrical equipment?" 

"Answer: No. 
"Question: Generally price is going up or remaining even? 
"Answer: We buy each job on its merits. 
"Question: Iam talking about generally. 
"Answer: Actually copper was going up. Steel was going up. 

I would say if anything prices were going up." 


The next question: "The prices on this particular job, accord- 
ing to the salesmen, were going down? 


"Answer: Yes, they were going down to me, yes." 

Do you still say that the prices of copper were going down during 

this period? A. Yes, sir. 

Q. Is this a correct transcription of the questions and answers 

taken at the time of the deposition? A. As far asI remember. 

* * * * 

161 Q. Now, where, Mr. Jones, on Plaintiff's Exhibit 2, which is 
your pricing sheet, is the figure $29,382? A. There is a figure of 
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$25,350 on Sheet No. 2, and on Sheet No. 12 is the figure $3,082, and 
also on sheet 12 is $950. 
* * * * 

Q. Now, look at your Plaintiff's Exhibit 2 on sheet 2, does that 
purchase of $25,350 indicate a purchase from Frank Adams? A. No. 
It indicates a quoted price from Frank Adams. 

Q. Yes. All right. That is this figure we have here? A. That 

162 is correct. 

Q. Now, where is the $3,082, Mr. Jones? A. On sheet No. 12. 

Q. Well, now, this is an alternate on Sheet No. 12. A. That is 
correct. 

Q. Was that alternate part of the bid? Was that part of the con- 
tract? A. Part of the contract. 

@. Is the $950 also a part of the contract? A. Yes, sir. 

Q. But as a matter of fact, Sheet No. 12 says that it is to be 
deducted, doesn't it? A. It wasn't. It was to be added. It says on 


there add or deduct, and it was to be added. 
* * * * 


Q. Now, you didn't figure all the fixtures, did you, Mr. Jones, in 


your computation? A. I don't quite understand you, sir. 


Q. In your computation here of your savings, did you make a 
computation of the price of all the fixtures? A. Yes, Sir. 
163 Q. Now, where on your price sheet, Plaintiff's Exhibit 2, are the 
fixtures? Givelme the totals only. A. Are you ready? 
Q@. Yes. A. Sheet No. 4 is $49,403.64. 
(Writing on blackboard) 
Q. Sheet No. 5 is $29,000? A. Look at that again.. 
Q. It is $27,173.45. A. Now, you will have to add this on Sheet 
. 6. 
ak * * 
THE WITNESS: * * * On page 6, $5,414.26. 
BY MR. THOMPSON: 
Q. Is that all? A. Just a minute, on page 9, $1,650. That is all. 
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Q. Mr. Witness, I wish you would check my arithmetic with me. 
I get a total of $83,640. A. Iam not sure that I included the $1,650 in 
my computation. They were special reelites, and I don't seem |to have 
any quotation. 
Q. The figure you used to base your compilation on was $82,576, 
wasn't it? A. $82,576, yes, sir. 
164 Q. Incidentally, did you ascertain the total number of fixtures 
which were estimated to build this job? I refer you to Plaintiff's 
Exhibit 7. Can you tell us whether that contains a total number of 
figures? A. It would appear so, yes. 
Q. What is that figure? A. The total, 3,123. 
Q. That is the total number of fixtures that Mr. Dedlow figured 
would complete the job, is that correct? A. I don't know. That is what 
I have on this sheet here. 
Q. You got those from Mr. Dedlow's figures, didn't you? A. I 
presume So, yes, Sir. 
* * * 
166 Washington, D. C., 
Friday, November 14, 
* * 
168 EDWIN JONES 
resumed the stand as a witness for the plaintiff and, having been pre- 
viously duly sworn, was examined and testified further as follows: 
CROSS-EXAMINATION 
BY MR, THOMPSON: 


Q. Mr. Jones, do you know whether the contract that was signed 
between Mr. Bowen and Hedin Company covered any of the alternates? 
Were they in the contract or out of it? A. Iwas told that they were in 
it, and I have got my prices on that basis. | 


* * * * * 


169 MR. SCHUCHAT: Your Honor, this witness wouldn't be the one 
to know. Mr. Bowen would be the one to know, and we will check with 
him. 
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MR. THOMPSON: Can you do that? 

MR. SCHUCHAT: Sure. 

THE COURT: If this witness can't testify to that, there is no 
point in pursuing it. 

MR. THOMPSON: There should be no question about it, and I 
wanted the predicate to the question that follows. 

MR. GEIGER: What is your point? The bid was not predicated 
on the alternate? 

MR. THOMPSON: That the contract, so-called, was not predi- 
cated on the alternate. 

MR, SCHUCHAT: Mr. Bowen says he doesn't think it was. The 
alternates are not included. 

MR. THOMPSON: Yes, that is my understanding, too. 

BY MR. THOMPSON: 

Q. Now, Mr. Jones, yesterday we were talking with respect to 
the saving that you expected on the panels and switches and you gave us 
three figures which made up your estimated price of those. A. That 
is correct. 

170 Q. Now, Iask you whether or not the $3, 082, and the $1, 350 
which you included were not prices which you secured from the alter- 
nates in this contract? A. Yes, sir. 

Q. And isn't it a fact, Mr. Jones, that at the time the price sheet 
was made you had a figure for the panels and switchboards alone, from 
the Frank Adams Company, of $25,350? A. That is correct. 

Q. So in order to compute, under your theory, the savings on the 
panels and switchboards, you would subtract from $25, 350 the figure of 
$25, 200, isn't that correct? A. That is presuming the alternates are 
not included, that is right. 

Q. Yes, there is no question about that. 

* * * 

REDIRECT EXAMINATION 
BY MR. SCHUCHAT: 


Q. Mr. Jones, directing your attention to Plaintiff's Exhibit 16, 


55 
the material requisitions, would you look through here and tell me 
when the wire for this job was intended to be delivered? A. September 
1957. 

* * 

172 J. J. REILLY 
was called as a witness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. GEIGER: 

Q. Will you state your full name, please? A. J. J. Reilly. 
Q. Where do you live, Mr. Reilly? A. In Washington, DC. 

Q. What is your occupation? A. Vice President of Walker 
Brothers. 
Q. Where are Walked Brothers located? A. Conshohocken, 
Pennsylvania. 
173 Q. What is their business? A. Manufacturer of electric con- 
duits and wires and cables. 
Q. Are you a supplier of wire to the Bowen Electric Company ? 
A. Yes. 


Q. How long have you been supplying them wire? A. Approxi- 
mately 10 years. 


Q. Do you have any specific -- do they have any specific buying 
arrangement with you? A. For several years, in the past we have 
worked under a blanket contract agreement where we established a price 
which they realized wire against as they got jobs. 

* * * * * 

Q. I didn't quite get that. A. I said for several years past we 
have had a blanket contract with Bowen and established a base price, 
and as they got jobs they realized wire against the contract. 

Q. And with respect to price, what price do they pay? A. They 
never paid higher than the contract price, but if the wire market at the 
time of delivery was lower, they got the benefit of the lower prices. 
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174 Q. So the time of delivery was the time that fixed the actual price 
that they paid? A. Unless the price was higher than the basic contract. 

Q. In which event they paid the base price. A. That is correct. 

Q. Now, can you tell us specifically what RHRW 12 was selling 
for, you were selling that wire for, in November 1956? A. On 
November ist, 1956, the list price of 12 RHRW wire was $25.80 a 
thousand feet. 

Q. Now, what is the fact as to whether or not that price moved 
up or down in succeeding months? A. It went down. 

Q. For example, if wire had been ordered for delivery in Sep- 
tember, of that kind, what would the price have been at the time of 
delivery in September? A. The September price was $19.30 a thousand 
feet. 

Q. As against $25.80. A. As against $25.80. 

Q. On November 1956. 

You have given us specific figures with respect to one type of 
wire. What is the fact as to whether or not that ratio would apply to 
copper wire of all kinds during that period? A. It held throughout the 

175 whole range of wires because the drop was based on the price of 
copper and back in November, if my recollection is correct, copper 
was Selling at 40 cents a pound, but you couldn't get all you required 
and it was necessary for you to go out and pay a higher price to the 
custom smelters, and I know that our company paid as high as 50 cents 
a pound for copper back in November of 1956, and shortly after that 


copper began to drop off. It went down to 26-1/2 cents, I believe, the 


lowest price. 
Q. And when was that? A. I would be guessing, I really don't know. 
Q. Was it in 1957? A. It was in 1957, about mid-summer, I 
believe, but I don't know for sure. 
THE COURT: Are you familiar with the condition of the market 
during 1956-57? 
THE WITNESS: Yes, sir. 
THE COURT: That is, the market with respect to building materials, + 
appliances, and things of that sort. 
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THE WITNESS: Yes, because building materials became more 
plentiful, copper came off of allocation, and the industry as a whole 
went down in price. 
THE COURT: Tell me, was there a falling market during that 
time in all building materials? 
THE WITNESS: Your Honor, I don't know about other than my 
176 own business, and my own business was in bad shape, everything 
went down. * m * 
* * * * * 
Q. The prices you gave us were list prices, were they not? 
A. That is correct. 
Q. Now, state whether or not those are subject to discount inso- 
177 far as Bowen was concerned. A. They are subject to discount. 
Q. What are the discounts? A. The discount to the wholesaler 
whose business Bowen goes through was 20 percent and Bowen's dis- 
count with the wholesaler was negotiated between Bowen and the whole- 


saler. 


Q. Isee. So it would be somewhere in the neighborhood of 20 
percent. A. Somewheres in that neighborhood, that is correct. 


* * * * * 


190 JOHN W. McLEOD 
was called as a witness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. GEIGER: 

Q. Will you state your full name, please? A. John W. McLeod. 

Q. Where do you live, Mr. McLeod? A. 2 Admirals Way, 
Potomac, Maryland. | 
Q. What is your business? A, Iam an architect. 
Q. And what is the name of your firm? A. The firm name is 
McLeod and Ferrara. 
Q. Where are you located? A, 1145 19th Street, Northwest. 
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Q. It is correct, I assume, to say that your firm was the archi- 
tect employed by'the Hagerstown School Board in connection with the 


designing and architectural work of the Hagerstown School? A. We 


were employed by the Washington County Board of Education for North 
Hagerstown High School. 

Q. And that was in connection with what? A. North Hagerstown 
High School. 

Q. That was the school on which the contract for construction was 

191 awarded to|the Hedin Company. A. That is right. 

Q. Will you state what the date of the bid opening was on that job? 
A. The bid opening date was 2:00 p.m., Eastern Standard Time, 
November 13, 1956. 

Q. And the contract was awarded to the Hedin Company, was it 
not? A. That is right, it was. 

Q. What was the amount of the contract ? 

* * * * * 

THE WITNESS: Yes, I have the exact figure. $3, 158, 000. 

BY MR. GEIGER: 

Q. $3,158,000. When was the contract between the Board of 
Education and Hedin signed? A. The 11th day of December, 1956. 

Q. December 11, 1956. 

MR. GEIGER: Will you mark this for identification please. 


(Document was marked Plaintiff's Exhibit 
| No. 25, for identification. ) 


192 BY MR. GEIGER: 

Q. The function of your firm, I mean, McLeod and Ferrara, in 
addition to being architects on the job, were also in the function of the 
supervising architects, were you not? A. Well, that is part of the 
architectural service. 

Q. That is part of the architectural services that you were en- 
gaged in to perform? A. Yes. 

Q. I hand! you herewith what has been marked for identification 
Plaintiff's Exhibit 25, and ask you to identify that, please. A. Do you 
want me to tell you what it is? 
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Q. State briefly what itis. A. This is a list of proposed sub- 
contractors submitted by the contractor, J. D. Hedin Construction 
Company to our office on November 29, 1956. 
Q. Now, does that list include a list of the proposed electrical 
contractors? Electrical subcontractors, I mean, that Hedin proposed 
to employ? A. It does. 
Q. And was considering for employment? A. That is right. 
Q. Will you state who is named on that list? A. Three names 
on this list are F. S. Bowen Electrical Company, A. G. Crunkleton 
193 Electric Company, and Miller-Liskey Electric Company. 
MR. GEIGER: We offer Plaintiff's Exhibit 25 in evidence. 
Counsel has seen it. 
MR, THOMPSON: No objection. 
THE COURT: It will be received in evidence. 


(Plaintiff's Exhibit No. 25 was re- 
ceived in evidence. ) 


MR. GEIGER: Will you mark this for identification, please. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 26 marked for 
identification. 


(Document was marked Plaintiff's Ex- 
hibit No. 26 for identification. ) 


BY MR. GEIGER: 
Q. Ihand you what has been marked for identification as/ Plain- 
tiff's Exhibit 26, and ask you to identify that, if you will, and can. 
A. This is again a proposed list of subcontractors dated December 7, 
1956. 
Q. And it includes proposed electrical subcontractors? 'A. It does. 
Q. Is there any change in the list between the list of November 
29 and this list of December 7? A. This list includes two names, the 
names of F. S. Bowen Electric Company and the A. G, Crunkleton 
Electric Company. 
194 MR. GEIGER: We offer Plaintiff's Exhibit 26 in evidence. 
MR. THOMPSON: No objection. 
THE COURT: In other words, they were additions to this list, is 
that correct? 
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MR. GEIGER: No, Your Honor, that is a revised list, a subse- 
quent list, it is a revised list, at a later date. 
THE COURT: I see. 
MR. GEIGER: Will you mark this for identification. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 27, marked for 
identification. 


(Document was marked Plaintiff's Ex- 
hibit No. 27 for identification. ) 


BY MR, GEIGER: 

Q. I don't know whether I asked you, the list identified as Plain- 
tiff's Exhibit 26 was transmitted to you by the Hedin Company? A. If 
it was addressed to us? 

Q. It was addressed to you and received by you? A. Yes. 

Q. Now, will you examine Plaintiff's 27 and identify it, if you 
will, please. A. This is again a revised list of subcontractors whom 

195 the contractor proposed to use, dated January 10, 1957. 

Q. And how is that headed? Read the first sentence. A. "In 
accordance with specification requirements of the above-captioned pro- 
ject, we list below the following subcontracts awarded to date." 

And I presume you just want me to specify the electrical? 

Q. Awarded to date, and will you refer to the list and tell me 
who is named with respect to electrical subcontractors. A. The F. S. 
Bowen Electric Company. 

Q. Only? A. Only. 

Q. So there were three lists then, that I understand, one dated 
November 26, which indicated three proposed electrical subcontractors 
who were being considered. A. That is right. 

Q. A second list dated December 7, 1956, which is in evidence 
as Plaintiff's Exhibit 26, which contained two proposed electrical sub- 


contractors, Bowen and the Crunkleton Company, and a third list, 
dated January 10, 1957, identified as Plaintiff's Exhibit 27, which pur- 
ports to include a list of the following subcontracts awarded to date, 


which indicates that the electrical subcontract has been awarded to the 
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196 F. S. Bowen Electric Company and its name is the only one that 
appears on the list as the electrical subcontractor, is that correct? 


A. That is correct. 
* * * a a 


Q. Now, will you state to the Court what the purpose of the sub- 
mission of these lists was, if you know? A. There is a requirement 


in the specifications that at some time, as stated in the specifications, 
that the owner be supplied with a list of the subcontractors whom the 
contractor proposes to use and giving the Board the right to approve or 
disapprove of those people. 
Q. Did the Board take any action with respect to the first list 
in which was contained three names? A. No, the Board took no 
official action. 
Q. Were any of those found to be unacceptable, any of those 
three? A. Of the electrical? 
Q. Yes, I am referring only to the electrical subcontractors. 
A. No, we had no objection to it. 
197 THE COURT: By "Board", you are referring to the School Board? 
MR. GEIGER: Yes, Your Honor. 
THE WITNESS: The objection you are referring to is mine, not 
the Board's. 
BY MR. GEIGER: 
Q. What about the School Board? A. The Board took no official 
action on it at all. 
* x * * * 
Q. I will repeat the question. Did the Board take any action 
with respect to any of those lists, referring to the three lists that are 
in evidence as Plaintiff's 25, 26, and 27? A. Well, we have no official 
notification in our file that the final name was actually approved, but 
that would be possibly in the Board's own records, I wouldn't have that. 
Q. Were you ever notified that any of these subcontractors were 
disapproved? A. We are still speaking, again, of the three electrical? 
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198 Q. Yes. A. No. 

* * * * * 

Q. | , with regard to the electrical work, do you know 
when that work started? A. Well, the only indication we have, the 
first indication we have, was in a report submitted to us by our electri- 
cal consulting engineer. 

Q. What does that disclose? A. Well, this is an inspection re- 
port of March 29, 1957. 

* * * * * 

199 Q. Go ahead. A. And this report was signed by Kenneth W. Cobb, 
and it states in Item 2, "It is noted that the electrical contractor seems 
to have established a shed on the grounds, but had no personnel on the 
job at the time, and we have received neither official notice of an electri- 
cal subcontractor selection or any shop drawings from an electrical con- 
tractor. It is felt that the state of progress of this job warrants the at- 
tention of the electrician in the very near future." 

Q. And when is this report dated? A. March 29. 

Q. 1957? A. 1957. 

* * * * * 

Q. Do you have any record that would indicate when you first 
were called upon by the general contractor to pay anything with respect 
to his electrical subcontractor with respect to the electrical work that 
was done on the job? A. The first request for payment on electrical 
work appeared on requisition No. 4, dated April 30, 1957. 

Q. April 30, 1957? A. That is right. 

Q. What did that show with respect to the electrical work? 

A. There was a request for an amount of $20, 000 for work completed 
to that date for the month of April. 

* * 4 

CROSS-EXAMINATION 
BY MR, THOMPSON: 


Q. Mr. McLeod, Iam going to show you what I state to be the 
specifications for the North Hagerstown High School located at Hagerstown, 
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Maryland, and Addenda No. 1, 2, 3, 4, and 5, and I ask you whether 
this is a copy of the specifications and whether they were the five adden- 
206 da to the contract? A. There were only five addenda to the con- 
tract, that is correct. 
Q. And specifically, Mr. McLeod, directing your attention to the 
"special conditions, " and under "special conditions", a page which con- 
tains on it language under the heading, "Article 70," whether that pro- 
vided an amendment in the subcontract in Article 36. A. That is correct, 
that was an amendment. 
* * * * * 
MR. THOMPSON: I believe, Your Honor, we had just identified 
a change in the Article 36 of the subcontract section, and I would like 
to read that into the record. | 
"Article 70, subcontractors Article 36, ‘subcontracts’ of the 
'general conditions,‘ is hereby amended and supplemented as follows: 
(1) Simultaneously with the award of contract, the successful contractor 
shall submit for the owner the names of subcontractors he proposes to 
use on the construction of the building and the owner reserves the right 
to accept or reject the use of any subcontractors on the construction of 
the building." 
That completes the reading. 
207 Now, in this case, who is the owner? 
THE WITNESS: The Board of Education. 
MR. GEIGER: You might supplement that to ask him who the 
contractor is to get it straight. 
BY MR. THOMPSON: 
Q. The contractor, of course, is Hedin? A, That is same: 
* * * * * 
THE COURT: May I take advantage of this interruption to ask 
this witness a question? 
Did you, during the course of your negotiations or your activities 
in connection with this project, ever have any discussion with the School 
Board as to any particular subcontractor? 
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THE WITNESS: Yes, many times. 

THE COURT: Did you hear them voice any objections to Mr. 
Bowen? 

THE WITNESS: Well, it wasn't -- may I explain that? 

THE COURT: Yes. 

THE WITNESS: Fairly fully now. 

At the time the Board of Education took the bids for this project, 
they necessarily, after the bids were opened, had to go to the County 
Commissioners in order to enter into a contract, that is the way they 

209 are set up in Washington County, and in a matter of course they 
did that. And they were asked by the County Commissioners if it 
wouldn't be possible for them to suggest to the general contractor that 
he use as many Hagerstown area subcontractors as was possible, since 
this was probably the largest job that had been erected in the county in 
several years, and the Board of Education agreed to do that, andprior to 
the award of theicontract, as a matter of fact, at the time, I think, that 
the November 26th or 29th list was submitted, the Board informally, I 
believe, if my record is correct, met with Mr. Hedin or some members 
of his staff and -- in my office -- and discussed the matter that had 
been raised by the County Commissioners of using as many subcontrac- 
tors from the Hagerstown area as was possible, and Mr. Hedin agreed 
to do that, if it were possible. 

And that is what brought about the delay in approving the electri- 
cal subcontractor because of the fact that -- 

MR. GEIGER: Just to get the correct sequence, sir, you said 
this was around November 29 or some such date prior to the discussion 
of the contract with the general contractor. 

THE WITNESS: That is right, after they got approval from the 
County Commissioners, the Board of Education, as I say, met either 


210 formally or informally, my memory doesn't serve me too well, with 
the contractor to get the thing going so they could get into the ground be- 
fore cold weather. So they speeded it up a little, and had a meeting and 
told him they were going to award the contract and would draw up the 
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contract but they wanted them to get ready to go. 
THE COURT: In other words, that didn't take the form of a 
resolution or anything of that kind? 
THE WITNESS: No, indeed. 
THE COURT: It was more or less a suggestion? 
THE WITNESS: That is right. 
THE COURT: There was no sanction to it, no enforcement of it? 
THE WITNESS: That is right. | 
THE COURT: They didn't tell him if he didn't do that he wouldn't 
get the contract? 
THE WITNESS: No, indeed. 
BY MR. THOMPSON: 
Q. Now, following that line of inquiry, Mr. McLeod, did there not 
come a time after the award of the contract, the contract to the Bowen 
Company by the Hedin Company, that there was a meeting with Mr, Hedin 
and members of the School Board at which time you were present, when 
a discussion was had specifically as to the award of the contract to the 
Bowen Company? A. That is correct, there was such a discussion. 
Q. I show you what has been marked as Plaintiff's Exhibit No. 9, 
being a letter from you to the Bowen Company dated February 77, 1957, 
and ask you whether you wrote such a letter. A. I did, indeed. 
Q. Now, was that letter written in -- as a.result of the later 
meeting which I have just described? A. Yes, when we were notified 
that Mr. Hedin was awarding the electrical work to the Bowen |Company, 
we notified the School Board staff people and told them of that,| and as 
a result of that, there came about a meeting with at least the president 
of the Board, there may have been other members there, but he was 
there, in which he again reminded Mr. Hedin of the Board's desire to 
have local subcontractors, if that was possible, and that was the sum 
and substance of that meeting. 
Q. Now, can you fix the date of that meeting by reference to the 
’ date of this letter, February 7, 1957? A. Well, I would say it took 
place within the week prior to February 7. 
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Q. And at that meeting did you agree to write this letter to the 
Bowen Company? A. Yes, when Mr. Hedin indicated that he thought he 


212 might be able to do that, the question came up as to whether or not 


what Mr. Bowen's reaction would be, and as I had indicated before, we 
had no objections in any of the lists to Bowen Electrical Company, and 
I volunteered to write Mr. Bowen a letter outlining my own background 
on it, and the reasons were not personal or anything of that nature. It 
was purely a matter of local policy. 

Q. Now, the fact that the local Board wanted a local contractor 
was not to be taken as a reflection on the Bowen Company? A. Exactly. 
That was the purpose of the letter. 


Q. And that is what you wrote the letter for? A. Exactly. 
* * * * * 


213 Q. What function did you, as an architect, perform in determin- 


214 


ing whether or not certain firms were or would be acceptable as sub- 
contractors? A: Well, purely advisory to the Board. 

* * * * * 

Q. Is there any provision in the specifications of this contract 
requiring the submission of a financial questionnaire form by the pro- 
posed subcontractor? A. There is. 

Q. Did you have anything to do with that? A. Those were sub- 
mitted to the Board. 

Q. Through you or did your office have anything to do with it? 

A. No, -- yes, we had something to do with them. There might be two 
circumstances where we would be asked our opinion, and that is, if the 
subcontractor were a Washington subcontractor or Baltimore, perhaps, 

then they might ask us, and if they had any doubts of a subcontractor, 
in the Hagerstown area, they might ask us to check into it a little bit 
for them. 


Q. Now, where in the specifications, Mr. McLeod, is the re- 


quirement that the subcontractor submit a financial questionnaire form? 
A. That is Article 13 of the instructions to bidders. 

MR. GEIGER: I object to that. That is not part of the specifi- 
cations. That is instructions to bidders. 
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MR. THOMPSON: Well now, Mr. Geiger, it has been previously 
testified that Mr. Bowen had this specification, including the instruc- 
tions to bidders, the proposed contract form in the form that it is be- 
fore this Court, except there was an addendum, only 1 and 2, not 3, 4, 
and 5. 
THE COURT: It occurs to me that that is not particularly pertinent. 
MR. THOMPSON: It is, Your Honor, because, as I will develop 


if Iam allowed to proceed, the financial questionnaire form is the form 
upon which the Board of Education relied in large part upon whether 


they would approve or disapprove a subcontract, and it is a form pre- 
scribed and required. 
THE COURT: I know, but I am referring to the fact that there is 
no question of the financial responsibility of Bowen. | 
215 MR. THOMPSON: Oh, there is more to it than that, Your Honor. 
THE COURT: Well, I don't know. Iam not trying to anticipate. 
MR. GEIGER: My objection goes to the fact that the invitation is 
no part of the contract. 
THE COURT: The objection will be overruled. 
BY MR. THOMPSON: 
Q. May I read into the record paragraph 13 of the instructions to 
bidders, contained in Defendant's Exhibit 3 for identification. 
The title is "Contractor's Qualification Questionnaire." | 
"Before approval and signing of contract, both the general con- 
tractor and all subcontractors must submit the Contractor's Qualifi- 
cation Questionnaire of the Washington County Board of Education." 
Mr. McLeod, do you have any of those contract questionnaire 
forms with you? A. I don't. 
Q. I submit to you a 3-page document and without reference to 
the typing on it, ask you whether you recognize that as the contractor's 
financial questionnaire form that was used in this contract. A, Yes, 
216 that is the form. 
MR. THOMPSON: I ask that this be marked as Defendant's Ex- 
hibit 4 for identification. | 
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THE DEPUTY CLERK: Defendant's Exhibit No. 4, marked for 
identification. 


(Document was marked Defendant's 
Exhibit No. 4 for identification. ) 


MR. THOMPSON: AndI may say, Your Honor, that the typing 
on this, which is'"Jack Hanish and Son," has no relevancy. It is just a 
sample form. 

THE COURT: Now as I understand it, Mr. McLeod, so the re- 
cord may be absolutely clear, there was at no time, either before the 


letting of the contract to Hedin or thereafter, any informal objection 


raised to Mr. Bowen becoming a subcontractor, is that right? 

A. Well, there was certainly no objection to it. The Board was 
desirous that he not be given this particular subcontract if it could be 
given to a local subcontractor, if that is an objection. 

THE COURT: That answers my question. 

In other words the Board merely expresses a desire that they 
shall patronize home industry, is that right? That is what it amounts to. 

THE WITNESS: Yes, they were quite serious about it. They 
wanted as much work to go to Hagerstown subcontractors as possible 

217 for many reasons, naturally, not only the possible political reasons 
there might be, but the matter of service is a problem for them. It is 
much easier for them if the electrical system shuts down for them to 
get a local man in 15 minutes than an out-of-town man in two or three 
hours. So that was part of their concern as well. 

BY MR. THOMPSON: 

Q. Now, was not that concern about the possibility of service of 
the school expressed at the meeting of the Board in February 1957? 

A. Yes. Iam quite sure it was. 

Q. Now, do your records show that the qualification questionnaire 
was ever submitted for the Bowen Company? A. We have no such record. 

Q. Your records wouldn't normally show it. A. That is right, 
they wouldn't normally show it. 

Q. Didn't the contractors submit the qualification questionnaire 
through your office generally? A. My memory doesn't serve me too 
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well, but I think not. 

Q. Now, incidentally, on Defendants Exhibit No. 4 for identifi- 
cation, I ask you whether on the last page there is an action on this 
financial questionnaire by your office. A. There is. 

Q. What is that action? 

MR. GEIGER: I simply want to preserve a general objection to 
any examination with respect to financial questionnaires because I don't 
think they are germane or pertinent to the issue. 

THE COURT: It may not be, but I don't think it would be jerror 
to include it. 

THE WITNESS: This one was marked, "Not approved, incomplete." 

BY MR. THOMPSON: 

Q. And was that done by your office? A. That is right. 

Q. And was, then, that sent back to the contractor for such action 
as he deemed fit to take? A. No, this was returned to the Board of 
Education and they, perhaps, returned it to the contractor. 


Q. Was that your normal procedure on these financial question- 
| 


naires that came through your office, you approved or disapproved 
them and sent them to the Board of Education? A. As far as I know that 


was. 
* * * * * 


219 Q. Now, you have recited that you knew of the policy of the local 


220 


Board that had been explained prior to the award of the general contract, 
you received a notice on January 10,1957, that the contract had been 
awarded to Mr. Bowen. 
My question to you is, did you approve the Bowen subcontract 
after receipt of that notice of award? A. The only action we took in 
that respect was to point out to the Board of Education that we had re- 
ceived such a notification and, knowing their policy, left it to them to 
have a meeting with Mr. Hedin about that problem, but as far as I 
know, we have no written record of having taken any action on it. 
THE COURT: It is a matter of complete indifference to you if 
they were both satisfactory subcontractors ? 
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THE WITNESS: That is right. We so stated many times. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. GEIGER: 
Q. With reference to the Bowen award as it is dated on January 
10, do you distinguish between an award and an executed contract? 
A. I would. 
Q. Well, tell us what you understand by those two terms in your 
practice of your profession. 
THE COURT: I understand that. 
MR. GEIGER: Very well, Your Honor. I don't have to pursue that. 
BY MR. GEIGER: 
Q. I hand you herewith Plaintiff's Exhibit 5, which is the contract, 
copy of an executed contract between the F. S. Bowen Company and 
J. D. Hedin Construction Company, dated December 31, 1956. 
When, if at all, did you learn of the existence of that contract? 
A. This is the first I have seen this particular document. 
222 Q. You have never seen this before? A. No. 


Q. Did you know of its execution prior to now? A. Yes, by 


hearsay I have known that since this came about. 

Q. Now, specifically directing your attention to the meeting in 
February, 1957, which you attended with the Board and Mr. Hedin, 
Mr. Bowen, of course, was not there? A. Yes. 

Q. Did you know of the existence of this contract at that time? 
A. I didn't know of it. We knew of the award, but not the contract. 

Q. You knew of the award? A. That is right. 

Q. What was said by Mr. Hedin with -- withdraw that. 

Did Mr. Hedin make any reference to having executed a contract 
with Mr. Bowen or with the Bowen Electric Company at this meeting 
which he had in February? A. I think probably the question, the word 
“award” may have been used, but I don't recall ever hearing the word 
"firm contract" having been entered. 


71 
Q. You had no knowledge of any formal contract having been 
executed between the parties? A. I didn't. | 
223 Q. Now, I want to direct your attention to the instructions to 
bidders to which counsel referred. 
Will you examine Article 13 of instructions to bidders and read 
that to the Court, please. A. Article 13, Contractor's qualification 
questionnaire ? 
Q. Yes. A. "Before approval and signing of contract, both the 
general contractor and all subcontractors must submit the contractor's 
qualification questionnaire of the Washington County Board of Education. ay 
Q. Now, state what is the fact as to whether or not the Hedin 
Construction Company submitted its qualification questionnaire [prior 
to the signing of the contract between it and the School Board. A. Well, 
actually, as I recall the situation, at the meeting where the first list 
was submitted, which was prior to the signing of the contract, it was 
pointed out to the Board that such a short time had transpired between 
the bid and the getting of approval that it wasn't possible to get a firm 
list of subcontractors and with our agreement we presented or allowed 
Hedin's office to present the three names on the list that you have seen. 
And those were more or less assumed to be all right, with the under- 
standing, I believe, between Mr. Hedin and the Board that he would 


224 work on that and refine it and submit a firm list just as soon as he 


could, but that was waived in that discussion, because of their great 
desire to get the contract under way before winter. 
Q. This was in November? A. That is right. 
Q. November 29, I think. A. Yes, all right. 
Q. The contract was executed on December 11. A. Exactly. 
Q. State whether or not the Hedin Company had submitted a 
financial questionnaire or the Board's questionnaire prior to the exe- 
cution of the contract. A. Ihave no knowledge that they did or didn't. 


Q. Well, may I refresh your recollection? 
* * * 
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Q. Idirect your attention to page 39 of the deposition, of your de- 
position, which was taken at my office on July 1st, 1957, and ask you 
to read the questions and answers indicated here, beginning with your 
answer here. A. "It came out in that discussion that it was impossible 
for him to comply completely with Article 13, that he had not yet com- 
225 _— pleted all the negotiations with the subcontractors, and it was by 
mutual agreement between the Board and himself that they permitted 
that to ride beyond the date of the signing of the contract." 
Q. Does that refresh your recollection? A. That is what I said. 
Q. Does that refresh your recollection that the contract was 


signed prior to the submission of the questionnaire to which you referred? 


A. Yes. 


oe 


Washington, D. C. 
Tuesday, November 18, 1958. 


The above-entitled cause came on for further hearing before 


Honorable EDWARD P. MURPHY, at 10:00 a. m. 


* * * 


already 


* * 


233 MR. THOMPSON: At this stage, I think, your Honor has 


covered the points, but for the record, for the Defendant, I would move 
| 
for a directed verdict on the ground that the profits are too remote, 


and speculative, in the Plaintiff's case. 
THE COURT: I don't know that. The motion will be denied. 
* * * * * 


235 JOHN DAVID HEDIN 


was called as a witness, and being first duly sworn, was exam ned and 


testified as follows: 
DIRECT EXAMINATION 
BY MR. THOMPSON: 
Q. Give us your full name. A. John David Hedin. 
Q. Where do you live? A. In Mayo, Maryland. 
Q. Are you connected with the J.D. Hedin Construction Company? 


If so, in what capacity? A. Yes. President. 
Q. How long have you been connected with that company ? 


A. About 18 years. 
Q. Where is the office of the J. Hedin Construction Company? 


A. 2900 Newton Street, Northwest. | 
Q. Now, Mr. Hedin, did there come a time when you entered 
into a contract with the Board of Education of Washington County, 
Maryland for the construction of a North Hagerstown High School? 
A. Yes, sir. 


Q. I show you what purports to be an executed copy of that con- 


236 tract and ask you if you can identify it. A. Yes, sir. 
Q. I will ask that this copy be received as Defendant's Exhibit 


No.5, and at the same time, allow a copy to be substituted, because it 


is still an existing contract. 
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MR. GEIGER: No objection. 
THE COURT: Very well. The copy may be substituted for the 
original. 


| (Defendant's Exhibit No.5, Witness 
| Hedin, was received in evidence, ) 


Q. Now, Mr. Hedin, during the course of your work as a con- 
tractor, have you become acquainted with Mr. Frank Bowen? A, | 
have known Mr. Bowen since he was a journeyman electrician. 

Q. How long ago was that, approximately? A. Probably 18 to 
20 years. 

Q. Did you know Mr. Bowen before he started out as an electri- 
cal contractor? |A. Yes, I did. We started in business together at 
the same time. He andI started general contracting and he started 
electrical contracting approximately the same time. 

Q. Will you detail to his Honor the circumstances under which 
you first had business relations, after you became contractors? A. I 

237 think that, as near as I know, Mr. Bowen was doing the supervising, 
the electrical work, for the Ford Company on a small apartment that 
we were building at that time, and then he said he was going in business 
with another man from Atlanta, Georgia. I believe that he and I agreed 
on the first sub-contract together -- the first electrical contract that 
he ever had. 

Q. During the course of your business relationship, have you 
had occasion to use Mr. Bowen's company on electrical sub-contracts ? 
A. He practically did most of the work that we have had around 
Washington. That is, any job that he wanted to do, why, we have gotten 
together on it and he has done it. 

Q. Over this period of time, are you able to estimate the gross 
amount of work that Mr. Bowen has done for your company? A. Some 
over a million dollars. 

Q. Was all of this work done under formal contracts, or was 
some of it done under informal contracts? A. Well, I think that it all 
was under contracts. We would agree on it, and then would write the 
contractor. 
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Q. Have your relations with Mr. Bowen, up until this litigation, 

been friendly and on a man-to-man basis? A, Yes. To the extent that 
many of the other electrical contractors had the thought that we were 
so close together, that they would not even bid with us. That is, any 
238 work that was in Washington. As far as I know, Bowen has never 


gone out of town to do anything. 
Q. Now, Mr. Hedin, directing your particular attention to the 


North Hagerstown High School, will you relate the circumstances under 
which Bowen's company submitted a bid? 
* * * * * 

THE WITNESS: At the time that North Hagerstown job came out, 
he talked to me over the telephone and he came over and we lodked at 
the drawings there and he said that, "Why submit the drawing.) To my 
knowledge, you have never gone out of town to do any work." That is 
different than doing work at home, I mean. 

239 Q. What is the difference there? A. You don't get the kind of 
labor that you do at home. You cannot control them. The same, of 
course, in Hagerstown. Talking this, then, over with Mr. Bowen, the 
local contractors up there get the pick of the help; as far as the sub- 
contractor is concerned, he must take what the Unions give him. 

THE COURT: Could he not have sent a crew of his own from 
Washington ? 

THE WITNESS: No, he cannot. 

THE COURT: Why not? 

THE WITNESS: They won't allow that. The Union won't allow it 
as long as they have a man that can walk and talk. He works for them, 
as long as he belongs to the Union. 

THE COURT: Go ahead. 

THE WITNESS: Mr. Bowen was quite aware of that fact., We 
discussed it quite at length. 

Q. Mr. Hedin, you were telling us about the bid. Did there 
come a time when Mr. Bowen submitted the bid on the North Hagerstown 
job? A. Yes, there did. 
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Q. Do you know the amount of that bid? A. He came there 
with $325, 000. 
Q. Was that the original bid? A. That was the original bid. 


240 Q. Was there a reduction of that bid at a later date? A. At the 


241 


time that he put that bid in, we were putting our bid together, we told 
him that we had a bid of $322, 000 from a non-union man up there. We 
did not think we ought to use him. I asked him if he thought that bid 
was all right. He said, "I can reduce my bid down to $320,000. You 
used $320,000. The next bid I have on there was $335, 000." 

Q. Do you mean from another company? A. That is right. 

Q. Then, November 27, 1956 -- there has been introduced in 
evidence, a letter to you from the Bowen Company dated November 27, 
1956, as Plaintiff's Exhibit No. 4, submitting a list of equipment from 
the Bowen Company. 

Did you receive that letter? A. I think so. I did not handle that 
part of it, but I believe so. 

@. Mr. Hedin, I show you Plaintiff's Exhibit No. 25, a letter 


from your company to McLeod, the architect, dated November 29, 1956, 


which purports to submit the name of three electrical subcontractors to 
the Board of Education. Did you write that letter? A. Yes, sir. 

Q. Does that letter list the three proposed electrical sub- 
contractors that you just described? A. It does. 

Q. Now, I show you Plaintiff's Exhibit No. 26 a letter from you 
to the architect, dated December 7, 1956, and ask you whether you 
sent that letter. A. Yes, sir. 

Q. Now, what electrical subcontractors are submitted in that 
letter to be proposed to be used by you? A. F. S. Bowen andA. J. 
Crunkleton. 

Q. What happened to the third subcontractor, Miller-Liske? 

A. He was non-union. 

Q. You did not want to use him? A. No. It developed that he 

was non-union. We could not use him. 
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Q. Now, I show you Plaintiff's Exhibit 27, a letter dated! January . 
10, 1957 to the architect, and ask you whether you wrote that letter ? 


A. Yes, sir. 
Q. And in that letter, you list a group of sub-contractors and 
state as follows: "In accordance with specification requirements of the 
above-captioned project, we list below the following sub-contracts 
awarded to date." 
You actually awarded those sub-contracts? A. Yes, sir. 
Q. I show you Plaintiff's Exhibit No. 5, being a copy of the 
Standard Form subcontract between your company and the Bowen Com- 
pany and ask you if that is the sub contract which you entered into with 
242 the Bowen Company. A. Yes, sir. 
Q. What is the date of that sub contract? A. The 31st day of 
December. 
MR. GEIGER: 1956? 
MR. THOMPSON: 1956. | 
Q. Now, Mr. Hedin, after entering into the . sub-contract 
December 31,1956, what steps next did you take with respect to Mr. 
Bowen's execution of the sub-contract? A. He came in several times 
during that time that we were trying to get him approved by the archi- 
tects and we were not having any success with him. The architects 
wanted an electrical contractor. 
Q. Did you have a conversation with the architect after you sub- 
mitted the letter of January 10,1957, with respect to the acceptability 
of Mr. Bowen as a Sub-contractor? A. Yes, sir. 
Q. What was that conversation? 
MR. GEIGER: Would you fix the time, please? 
MR. THOMPSON: Can you fix the time? It is being fixed as 
after January 10, 1957. Can you tell us how long afterwards. 
THE WITNESS: I don't think it was more than two or three days 
after that. 
Q. All right. What was that conversation, Mr. Hedin? A. At 
that time, I advised the architect I was pretty sure at that time -- I 
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243 showed him the sub-heads on the job that I had for electrical con- 
tractor. That was the only one on that list, as I remember, that was 
not approved. 

They said they wanted a local electrical contractor and there 
was a $25, 000 differential in price there, so I advised the architect 
that specifications provided if I had to use somebody else, incompetent, 
it was my fault, but if it was a competent electrical contractor, they 
would have to pay the difference. The specifications provided for that. 

Q. Mr. Hedin, did you then write to the architect a letter and _ 
confirm the conversation that you have just described? A. That is 
right, I did. 

Q. IswhatI have shown you a copy of the letter that you sent to 
Mr. McLeod? A. Yes, sir. 

MR. THOMPSON: I ask that this be received in evidence as De- 
fendant's Exhibit No. 6. 

MR. GEIGER: The letter is clearly not admissible. It isa 
communication between two parties, not concerned with the Plaintiff, 
but we shall not object to it, if the Court please. 

THE COURT: It will be received in evidence. 


(Defendant's Exhibit No. 6, Witness 
Hedin, was received in evidence. ) 


Q. Mr. Hedin, I show you a letter dated January 15, 1957, from 
244 your company to F. S. Bowen, which has been previously identified 

as Defendant's 6 for identification and ask you whether that letter was 
sent from your company to the Bowen Company? A. Yes, sir. 

MR. THOMPSON: I ask that this be received in evidence as 
Defense Exhibit No. 7. 

MR. GEIGER: No objection. 

THE COURT: It will be received in evidence. Have these 
letters been shown to counsel previously ? 

MR. THOMPSON: Yes. Yes. All part of the discovery, except 
I think maybe No. 5 was not. This was. 


(Defendant's Exhibit No. 7, Witness 
Hedin, was received in evidence. ) 


719 

Q. Let me read this. Itisa short letter. 

"Dear Sir: 

"Will you kindly forward us at your earliest possible date, 
a breakdown of your contract for monthly payment purposes. " This 
item says:. conduit work distribution; wire and cable; fixtures and 
devices; equipment connections; signalling systems. | 

Mr. Hedin, as a result of Defendant's Exhibit No. 7, what 
response did you get from Bowen's Company? A. I did not get any. 

He was not interested in the job. 

Q. Now, Mr. Hedin, after you requested the architect to approve 

Mr. Bowen, as you did in your letter of January 17, 1957, | tell us 

what happened with respect to the Bowen contract. A. Bowen and I 
had several meetings. He came to my office several times and I stopped 
at his place out at Enterprise Road quite a few times. In order to get 
our payments from the School Board, we had to give them an itemized 
breakdown of cost; not only our own cost but the breakdown of all other 
items; all the work that entered into the building of the school and Bowen 
said then that he had not gotten this cost-plus job; that we was doing up 
there. He did not want nothing to do with Hagerstown. 

Q. What was this cost-plus job that you just mentioned?) A. Some- 
thing about some General Electric plants that he was going to get a cost- 


plus contract on, running into, as I remember it was over a million and 
a half dollars. / 


Q. Now, Mr. Hedin, when was that cost plus contract first 
mentioned between you and Mr. Bowen? A. Prior to bidding Hagerstown. 
Q. What did Mr. Bowen tell you with respect to the coat plus 

contract insofar as it related to this contract? A. We talked about it 
first, even before Hagerstown, and he came in and said that he was 

being considered on this huge contract out there, and maybe I would be 
interested in getting in on it. I told him I was. Then Hagerstown came 
up. He said, "Well, he thought he was going to get this cost plus job 

up there, therefore he could handle Hagerstown. 
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246 In other words, he said he thought he would take most of his 
personnel and move them up there, and do this job, which Hagerstown 
would fit in very nicely. 

Getting back whether we asked him to, I am pretty sure I stopped 
over at his place several times, because we had to do something with 
this thing and at that time, he said he was not interested in Hagerstown, 
He just could not afford to go up there. 

* * * * * 

Q. Mr. Hedin, what did Mr. McLeod do after the receipt of 
your letter of January 17, 1956? A. He called my office and said that 
they were to have a meeting of the Board, the School Board, as I under- 
stood it. 

Q. Did he say what the purpose of that meeting was? A. Yes. 
The purpose -- he was talking about the submission of Bowen as the 
electrical contractor. That was the purpose of the meeting. 

Q. Ali right. Proceed. A. I then called Mr. Bowen and ad- 
vised him of this and asked him if he wanted to go there with me. 

Q. What did Mr. Bowen say? A. No. He did not want to go. 

Q. Did he say why he did not want to go? A. No, he did not. 

He just said he was not interested. He just could not do the job, he was 
too low on it. 

Q. Can you fix the date of this School Board meeting? A. Some- 

248 time in February. 

Q. 19577? A. Yes. 

Q. Did you go to the School Board meeting? A. Yes, I did. 

Q. Tell us what took place at the School Board meeting. 

* * * * * 

A. Well, in substance, all of those men in there said that they did not 
want an out-of-town electrical contractor and they did not intend to 
approve one, and that there was no "ifs, buts and ands," about that, be- 
cause they said they did it before, where they had an electrical con- 


tractor in there on one of their schools in Cleveland when there was 
Something wrong with it. They had no one they could call. They 


249 


81 
could not be without electricity in the school. I, at that time, advised 
them Mr. Bowen told me that that was a point of getting approval up 
there. A long time ago, he told me he would engage a local electrical 
contractor to take care of any contingencies that might arise after the 
school was finished. They said, "That is just a lot of poppycock. We 
just ain't going to have it." 

Q. ‘Did they request that you take any action with respect to the 
Bowen contract? A. Yes, they did. 
Q. What was that request? A. They said they wanted ajlocal 

contractor, and I then appraised them of the fact the investigation pro- 
vided if I had to pay a local -- well, in that instance, a local contractor-- 
more money than I did Bowen, they would have to make up the difference. 
They said, "Would there be any objection to you if the local man would 
take it at the same price? I said, "No. That would void that. {I mean, 
I would not have any claim on you." | 
Then I came back. I said to them up there, "Well, I have a con- 
tract with the F.S. Bowen Company. As far as I know, right as of now, 
Mr. Bowen does not want to do the job. That is what he has said to me; 
but I will go back and see what I can do with it. I want to be injthe clear 
on this. 
250 Q. Did you mean after that meeting, have a conversation with 
Mr. Bowen with respect to the meeting? A. Idid. 
Q. Tell us what that was? A. He came in. Icalledhim. He 


came in the office and we must have stayed there two or three hours 


that morning; discussed pros and cons of the entire School Board action 
and whether or not it was advisable for him to take this contract. He 


said he was way low init. I knew he was low on it. 
Q. What did Mr. Bowen say with respect to whether he wanted 
to go forward with the contract? A. He did not. 
Q. I show you Plaintiff's Exhibit No. 10, a letter from you to 
the Bowen Company, dated February 11, 1957, and ask you whether 
that letter was sent? A. Yes, it was. | 
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Q. Now, in that letter, Mr. Hedin, it says, "In accordance with 
our conversation, the writer visited the School Board on February 6, 
1957, at which time it was mutually agreed that it was to everyone's 
advantage to re-award this work to the Crunkleton Electric Company." 
What was the conversation that you referred to in that letter 
that you were confirming? A. The visit to the School Board and our 


conversation, first, before we went -- before I went to the School Board, 


251 then after I came back, Mr. Bowen came in and we talked about it, 


and this is a direct result of the conversation in my office with Mr. 
Bowen, after I had been to the School Board. 

Q. Now, Mr. Hedin, did you, after writing this letter of February 
11,1957, havean additional conversation with Mr. Bowen respecting his 
attitude after the receipt of that letter? A. I don't believe so. 

Q. Now, did there come a time Mr. Hedin, when you had a con- 

versation with Mr. Bowen with respect to what physical disposition 
should be made of the contract of December 31,1956? A. The conver- 
sation I relate to in there, I said, "Well, you have a contract here. 
You have some drawings and things you should return to us." He said, 
"Well, Iam going back and tear up the contract." After all, I had known 
Mr. Bowen for pretty near twenty years. I believed him. 

* * * * * 

252 Q. I show you what has been marked as Plaintiff's Exhibit No. 
11, copy of a letter from the Bowen Company to you, dated February 21, 
1957 and ask you whether you received that letter? A. Yes, sir. We did. 

* * *x * * 

Q. I show you the original letter marked Plaintiff's Exhibit No. 

6 from your company to the Bowen Company, dated December 31, 1956, 
which makes reference to a contractor's qualification questionnaire. 

I ask you whether that contractor's qualification questionnaire was sent 
to the Bowen Company? A. Yes, sir. 

Q. Was it ever returned? A. No, sir. 

253 Q. Were qualification questionnaires submitted by all sub- 
contractors on this job? A. The School Board would not approve anyone. 
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They were submitted; they would not approve anyone unless they had 


the questionnaire first. 

Q. Mr. Hedin, was the Bowen Company ever approved by the 
School Board as a subcontractor on this job? 

MR. GEIGER: Objection. 

THE WITNESS: No, sir. 

Q. Was the Crunkleton Company formally approved by the School 
Board as a subcontractor on this job? A. Yes, sir. 

MR. GEIGER: Same objection. 

THE COURT: Overruled. 

MR. THOMPSON: Your Honor, at this time, I would like to 
suspend with this witness, because the President of the School Board 
is here from Hagerstown and I would like to put him on, if I can. Mr. 
Hedin will be available, with leave of counsel. 

MR. GEIGER: We have no objection, your Honor. 

THE COURT: All right. 

(Witness temporarily excused) 
Thereupon, 
JOHN M. BAUER 
was called as a witness by and on behalf of the Defendant, and being 
254 first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. THOMPSON: 

Q. Will you give us your full name? A. John M. Bauer. 

Q. Keep your voice up. 

Where do you live? A. Hagerstown, Maryland. 

Q. In 1956 and 1957, were you connected with the Washington 
County Schools? A. Yes, I was. 

Q. In what capacity? A. President of the Board. 

Q. Are you still on the Board? A. No, I am not. 

Q. When did you cease to be a member of the Board? A. May, 
'58. This year. 
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Q. Now, Mr. Bauer, we are inquiring here with respect to the 
construction of the North Hagerstown School by the J. D. Hedin Con- 
struction Company, and particularly, we have particular reference to 
a sub-contract that was originally entered into between Hedin and the 
Bowen Company. 

Now, I wish that you would, by way of background, Mr. Bauer, 
tell us the procedures which were followed by the School Board in the 
construction of the North Hagerstown High relative to the approval of 

255 subcontractors on the job. If you need to refer to anything, you 
may do so. A. Well, if I give too much background, just stop me off. 
First, we put the contract out for bid, of course, with the contractors. 
The contractors are asked to give the names of sub-contractors. The 
bids are opened in the usual manner at a certain time and bidders are 
thanked, and later, the contract is let. Usually, it is within thirty-day 
period and I presume, I would have to go to the record, but I presume 
this was done that way, to my memory. If the bidder does not have his 


subjects completely lined up at that time, the bid is let subject to the 


subs being approved by the Board. 
Q. Now, do you recall -- A. I don't know much more to tell you. 
Q. Do you recall from your experience in this job, Mr. Bauer, 
whether at the time the contract was let to the Hedin Company, all the 
sub-contracts had been approved by the Board of Education? A. I 
could not tell you from memory. The only contact I have had concern- 
ing this to the Board's office was to check. We checked the minutes 
as to when this sub-contractor -- let's see -- the electrical sub-contract 
was let; was approved by the Board, not let -- approved by the Board. 
I was informed it was early March. I don't remember the exact date; 
so I mean, other dates, I don't remember in there. 

256 Q. Mr. Bauer, during the construction, and prior to the con- 
struction of North Hagerstown High School, was there any policy with 
which the County Commissioner had imposed upon the Board of Education 
with respect to the use of local subcontractors? A. I think -- using 
the word imposed -- I would not be sure I could say that it was imposed. 
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Q. Was there a policy? A. There were requests which would be, & 


perhaps could be considered by them or us as a policy. 

Q. Now, Mr. Bauer, you recall that there came a time when it 
was brought to the attention of the School Board that the Bowen Company 
had been given an award for the electrical work. As a reSult of|that, 
there was a meeting held at which time you presided. 

MR. GEIGER: Are you asking or telling him. 

MR, THOMPSON: I am asking. 

Q. Do you recall such a meeting? A. I recall a meeting which 
was not of my asking. They said it was not recorded minutes, jso it was 
not an official meting. 

Q. Was there a meeting of the members of the School Board 
with reference to the Bowen contract, at which time Mr. Hedin was 
called in? A. There was a meeting, in reference to the electrical 
contract. I will tell you why. I did not remember the name Bowen, you - 
see, until at this time, so I am a little confused on that name, jyou see. 


257 I did not recall the name, because I never knew the company. 
* * * * * 


Q. * * * 

What did you discuss with Mr. Hedin at this meeting? A. We 
discussed the electrical contract. 

Q. And what was the nature of that discussion? A. Welasked 
him or the Board asked Mr. Hedin, if it could be let to a local jelectri- 
cal contractor or could be handled by a local man. 

Q. Why did you make that request of Mr. Hedin? A. One reason 
is because the Commissioners have repeatedly asked us. 

258 THE COURT: I don't hear you. Iam sorry. 

THE WITNESS: One reason was because the County Commis- 
sioners who supply the money to the Board, supply all the construction 
money to the Board, have repeatedly asked us if we would let contracts 
and subcontracts to local -- if it could be on the same terms, it would 


be without penalty. 


84 

Q. Now, Mr. Bauer, we are inquiring here with respect to the 
construction of the North Hagerstown School by the J. D. Hedin Con- 
struction Company, and particularly, we have particular reference to 
a sub-contract that was originally entered into between Hedin and the 
Bowen Company. 

Now, I wish that you would, by way of background, Mr. Bauer, 
tell us the procedures which were followed by the School Board in the 
construction of the North Hagerstown High relative to the approval of 

255 subcontractors on the job. If you need to refer to anything, you 
may do so. A. Well, if I give too much background, just stop me off. 
First, we put the contract out for bid, of course, with the contractors. 
The contractors are asked to give the names of sub-contractors. The 
bids are opened iin the usual manner at a certain time and bidders are 
thanked, and later, the contract is let. Usually, it is within thirty-day 
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Q. Now, do you recall -- A. I don't know much more to tell you. 


Q. Do you recall from your experience in this job, Mr. Bauer, 
whether at the time the contract was let to the Hedin Company, all the 
sub-contracts had been approved by the Board of Education? A. I 
could not tell you from memory. The only contact I have had concern- 
ing this to the Board's office was to check. We checked the minutes 
as to when this sub-contractor -- let's see -- the electrical sub-contract 
was let; was approved by the Board, not let -- approved by the Board. 

I was informed it was early March. I don't remember the exact date; 
so I mean, other dates, I don't remember in there. 

256 Q. Mr. Bauer, during the construction, and prior to the con- 
struction of North Hagerstown High School, was there any policy with 
which the County Commissioner had imposed upon the Board of Education 
with respect to the use of local subcontractors? A. I think -- using 
the word imposed -- I would not be sure I could say that it was imposed. 
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Q. Was there a policy? A. There were requests which would be, * 
perhaps could be considered by them or us as a policy. 

Q. Now, Mr. Bauer, you recall that there came a time when it 
was brought to the attention of the School Board that the Bowen Company 
had been given an award for the electrical work. As a result of/ that, 
there was a meeting held at which time you presided. 

MR. GEIGER: Are you asking or telling him. 

MR. THOMPSON: Iam asking. 

Q. Do you recall such a meeting? A. I recall a meeting which 
was not of my asking. They said it was not recorded minutes, |so it was 


not an official meting. 
Q. Was there a meeting of the members of the School Board 

with reference to the Bowen contract, at which time Mr. Hedin was 

called in? A. There was a meeting, in reference to the electrical 

contract. I will tell you why. I did not remember the name Bowen, you - 

see, until at this time, so I am a little confused on that name, |you see. 


257 I did not recall the name, because I never knew the company. 

* * * * | * 

Q. * * * 

What did you discuss with Mr. Hedin at this meeting? A. We 
discussed the electrical contract. 

Q. And what was the nature of that discussion? A. Wejasked 
him or the Board asked Mr. Hedin, if it could be let to a local |electri- 
cal contractor or could be handled by a local man. 

Q. Why did you make that request of Mr. Hedin? A. One reason 
is because the Commissioners have repeatedly asked us. 

258 THE COURT: I don't hear you. Iam sorry. 

THE WITNESS: One reason was because the County Commis- 
sioners who supply the money to the Board, supply all the construction 
money to the Board, have repeatedly asked us if we would let contracts 
and subcontracts to local -- if it could be on the same terms, it would 


be without penalty. 
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Q. Did you give Mr. Hedin that indication, that that was the wish 
of the County Commissioners? A. We did. 


Q. .As a result of that conversation, what did Mr. Hedin respond 


when he was so requested, if you recall? A. His response can be, I 
say, one of two things. 

Q. You say what the truth is. A. Well, it is from memory. 
His response was that he would let it to a local contractor or that he 
would endeavor to work out arrangements to let it with a local contractor. 

Q. Do you not recall which one? A. I don't recall which one. 

* * * * * 

Q. The specifications on this case required each proposed sub- 
contractor to submit a qualification questionnaire to the School Board. 
Did the School Board endorse that provision? A. Yes. 

Q. Mr. Bauer, whois Mr. D.G. Summerville? A. Mr. Summer- 
ville is a member of the staff of the Board of Education, working under 
our Superintendent in charge of Building Construction; rather, under 
our Assistant Superintendent in charge of Finances and he is in charge 
of building construction. 

Q. Mr. Bauer, I show you a letter dated March 13, 1957 from 
Mr. Summerville to the J.D. Hedin Construction Company. Iask you 
to look at that letter and tell me whether that is the form of letter indi- 
cating the approval of the SchoolBoard for subcontractors on this job. 

MR. GEIGER: If you know. 

THE WITNESS: That is right. 

MR. THOMPSON: I ask this to be marked as Defendant's Exhibit 
No. 9 for identification. 

260 THE COURT: Let it be received. 


(Defendant's Exhibit No. 9, Witness 
Hedin, was marked and received in 
evidence. ) 


Q. It is short. I will read it for the record. 
J. D. Hedin Construction Company with address. Re: North 
Hagerstown High School, Qualification Questionnaire. 
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"Dear Mr. Hedin: 


"The S. J. Crunkleton Electrical Company has been approved by 
the architect and the Washington County Board of Education to assist 
in the construction of the North Hagerstown High School." 

It is dated March 13, 1957. 

MR. “THOMPSON: I have no further questions. 

CROSS EXAMINATION 
BY MR. GEIGER: 

Q. Mr. Bauer, this questionnaire -- are you familiar with it? 

The questionnaire which the Invitation to Bid requested all subcontractors 
to supply to the School Board? A. Iam somewhat familiar with it. It is 
brought before the entire Board each time that it is presented. 

Q. Now, the purpose of this was to establish the financial qualifi- 
cations and ability of the subject to the satisfaction of the School Board, 
was it not? A. Principally that. | 

* * * 

Qa * * * | 

Did the submission of the insistence by the School Board that the 
subcontractors supply the School Board with a questionnaire, that it had 
prepared, have any other purpose, other than to determine for the 
School Board the financial and other qualifications and capabilities of 
the particular contractor and subcontractor? I asked you, was there 
any other purpose. You indicated that there was. I would like to know 
what it was. A. The only other purpose I can think of is that if we 
have not previously had either the contractor-subcontractor work for 


us, we would make an attempt to look into their past operation.| Their 


satisfaction on other jobs. 
Q. This was simply a means of procuring information whereby 
you could satisfy yourself as to the financial and other qualifications of 
the proposed subcontractor? A. Iam certain it was Gace that. 
I cannot think of any other, just now. 
Q. Was there any question in the possession of the School Board, 


with respect to the financial or capability qualifications of the Bowen 
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262 Electrical Company, to your knowledge? A. Not to my know- 
ledge, because I cannot remember that name clearly in my mind, 

Q. Well, let's call them the other contractor then. The other 
electrical contractor. Was there any question about their lack of quali- 
fication to perform the sub-contract? A. I will have to say I don't know. 

Q. As a matter of fact, the only motivation of the School Board 
in making the requests to Mr. Hedin that it did, was the request that 
had been relayed to it by the Board of County Commissioners, who 
supplied the money for the School Board. Isn't that right? A. I don't 
know. I could not say that. 

Q. Did you not testify that the County Commissioners had sent 
word to you that they wanted a local contractor? A. The Local County 
Commissioners, on most jobs, made that request of contractors and 
"subs", On this job, they made the request. They did not state individual 
names but they made a request, generally, on "subs", and it was, as 
far as I know -- I can recall only verbal requests. I want to state that. 

Q. Was there any other contractor whose sub-contract or whose 
contract was in question by the School Board because of the fact that he 
was not a local man? A. This job. 

263 _ Q. On this job. That is all Iam talking about. This job. A. Not 
that I recall. 

Q. As a matter of fact, the real situation is this, is it not? The 
School Board is dependent upon the County Commissioner for their 
appropriations, for their money. The County Commissioners had made 
it quite clear to the School Board that they wanted Crunkleton to have 


this electrical contract, did they not? A. No, sir. 


Q. What did they do? A, They made some verbal statements 
that they would like for us to use as much local subcontractors, and 
sub-contractors' labor locally, as could be done. 

Q. But there was no other subcontract in which this issue came 
up? A. Except on the electrical subcontracts. That was there. ~ 

Q. It is already so testified. A. On this job, I don't recall. 
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THE COURT: That was just a suggestion, was it not, or did it 


have some superior force to it? 
THE WITNESS: It had no superior force. It was a verbal liaison 


or request. I guess you could call it a suggestion. 
264 THE COURT: In other words, they would like to have a ldcal 


contractor ? 
THE WITNESS: Yes, sir. 
THE COURT: Did they indicate this in any way they would with- 
hold funds from you in the event you did not give it to a local contractor ? 
THE WITNESS: No, I could not say they did. 
THE COURT: It was just a preference? 
THE WITNESS: A preference. 
* * * 
Q. * * * 
You told Hedin what the County Commissioners had told you, as 
regards the electrical subcontract, did you not?. — 
Do you understand that question? A. Yes. I don't think there 
was any repeating, word for word, what the County Commissioners 
said. I would be glad to say what we told them concerning it. 
Q. Suppose you tell us. A. We told Hedin that the Commissioners 
preferred local subjects, and that our Board would like to go along with ~ 


it, wherever it would be, on the same basis. 
* * * * * 


266 Q. Did he tell you about any contract that he had with Bowen? 
| 


A. I don't recall it. 
Q. You don't recall it. 
Your position with respect to asking him to consider another 


electrical subcontractor would have been the same if you had known that 
he had entered into a contract with Bowen? A. As a person instead of 
the Board? Me, personally? 
Q. You can answer it either way you want. A. All right! At 
this point, I would think that I would have conferred with the Board's 
attorney, if that had been mentioned specifically to me. 
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Q. You did not confer with the Board's attorney? A. I don't re- 
call that I conferred on that point. 

Q. Do you know, as a matter of fact, that a great many of the sub- 
contracts were not let to local people? A. Yes. 

Q. What do you know about that? A. Well, those that were not 
let to local people, the Board approved. 

* * * 

268 REDIRECT EXAMINATION 
BY MR. THOMPSON: 

Q. Mr. Bauer, you mentioned that there were some subcontracts 
approved in this'case that were not local. What were the subcontracts 
that the Board and County Commissioners were particularly interested 
in being local? A. Well, usually, it was two "subs" that they were 
more interested than the others in being local. I would say they always 
were, as far as my recollection goes. Plumbing and Heating was one 
and electricity the other. 

Q. Why were those two singled aut? A. For two reasons. They 
were the two biggest "subs", and perhaps, the principal reason was 
service. They are things that always need service after the building 
is finished. 

* * 

269 : A. G. CRUNKLETON 
was called as a'witness by and on behalf of the Defendant, and being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, THOMPSON: 


Q. Keep your voice up; talk slowly so we can all hear you. 


Give your name and address. A. My name is A.G, Crunkleton. 
Green Castle, Pennsylvania. 
Q. What connection do you have with the Crunkleton Electric 
Company? A. Iam President of the company. 
270 @. And how long have you been President? A. Since 1946. 
Q. How long have you been connected with that company? A. Well, 
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1 entered business as a personal individual in 1919; incorporated in 1946. 
Q. What has been your prior experience in electrical work? 
A. Well, my experience in electrical work has been to do all types of 
construction since 1919. 
Q. Now, Mr. Crunkleton, with respect to the actual physical 
location of the North Hagerstown High School, where is Green Castle, 
Pennsylvania? A. Green Castle, Pennsylvania, is along U. S. Route 
11, just approximately nine miles north of the school building. 
Q. Do you maintain an office in Hagerstown, Maryland? A. Yes. 
Q. Now, Mr. Crunkleton, we are here concerned with electrical 
work in the North Hagerstown High School. Your company installed the 
work, did they not? A. Yes, sir. 
Q. Your company made a bid on this job, did it not? A. That is 
right. 
Q. Now, tell me, just generally, Mr. Crunkleton, how your 
company would proceed to work up the figures . to make a bid? A. Well, 
271 to make a bid, we get the plans and specifications from the general 
contractors, and put our estimators to work, checking everything, 
listing all of the items, securing prices from the various suppliers and 
manufacturers, and assemble our bid from that. 
Q. Where do you get the prices from the various manufacturers 
on the items, such as panel boards, in this job? A. Well, we get them 
from the wholesale houses, the manufacturers, such as General Electric, 
Westinghouse, Square Deal; a number of firms. 
Q. Do you write for those or do they come into your office un- 
solicited? A. They usually come in unsolicited and take off the items 
themselves. 
Q. In the preparation of your figures for the bid, is that done 
under your general supervision? A, Yes, sir. 
Q. Now, do you have, Mr. Crunkleton, with you, the quantity 
take-off which you used on this job in preparing your bid? A. f have. 
Q. And in that take-off, is it necessary to determine a number 


of various items of fixtures and feet of wire, conduit, that you expect 
| 


92 
to put in the job? A. Yes, sir. 

272 Q. Now, I wish that you would take from your file, your take-off 
on the number of fixtures on the job. Incidentally, let me see if Ican 
short-cut this, Mr. Crunkleton. 

Have you told the aggregate number of fixtures which you found 
on the plans in this job -- the total? A. Getting back to my purchase 
orders, I think, as I recall, there were approximately 3300 total fix- 
tures. There are so many, of all of the different items on the take-off, 
and to total those up, I recall checking that not too long back. It was 
around 3300. 

Q. Does the figure represent the number of fixtures which you 
purchased to install on this job? A. Yes. 

* * * * * 

274 MR. THOMPSON: This is an extremely important thing, to show 
the Plaintiff could not possibly make the profit he anticipated in this case, 
because of the mistakes he made in his take-off. 

THE COURT: All right. Go ahead. 

Q. Now, Mr. Crunkleton, by going down your estimate sheet, 
can you give me the number of each fixture, and I will write it up here. 


€ eye OF * * * 


be 
« 


2%5 MR. GEIGER: Might I make a suggestion to the Court? If counsel 
would point out the specific classifications of fixtures in which he con- 


tends there are errors, perhaps we can agree on something, there, by 
obviating the necessity. 

THE COURT: I would like you to agree on something, rather than 
taking this time consuming method. 

MR. THOMPSON: Your Honor, it pervades consistently -- 

MR. GEIGER: It cannot be so terrible if there is 10 percent 
variation between us and you. 

THE COURT: Can you not agree on the fact that there is a 10 
percent variation and reduce that to terms of money? 

MR. THOMPSON: I would be willing to agree and propose to agree 
that the actual amount of fixtures, in accordance with the specifications, 
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installed on the job, were 3, 423, and I have made that proposal, 

276 THE COURT: As opposed to what? 

MR. THOMPSON: As opposed to 3,123 in Mr. Bowen's take-off. 

I propose that as a stipulation or if not, I will prove it. | 
MR. GEIGER: Well, I would suggest this: That that is the end 

result of your -- we will stipulate that that is your total. If you have a 

compilation there, put it in evidence. 

MR. THOMPSON: I don't have a compilation. I am putting it in 

evidence in this fashion and you are objecting. 


MR. GEIGER: Then we cannot agree with that. 
* * * * * 


280 Q. Mr. Crunkleton, what was the wage rate prevailing in the 
281 Hagerstown area on November 13, 1956? A. $3.25 per hour. 
Q. Was that for the electricians; the regular electricians? A. Yes, 


sir. 
Q. Was there a differential for supervisory personnel? |A. Yes. 
Q. What was that? A. $4.00 per hour. 
Q. What was the requirement in 1956 and 1957 with respect to the 
number of, the ratio of supervisory personnel to the electrical workers ? 
A. Well, you have to have a Foreman, when you have five men on the job. 
Q. Suppose you had ten men on the job. What would you do? 
A. Over ten men, you have to have a sub-foreman. 
Q. Were there occasions in the performance of this job bn strike 
that. 
You actually performed this job, did you not, or were in the 
process of it? A. Yes, sir. 
Q. It is not completed yet? A. Not completed. 
Q. Were there occasions in the performance of this job when you 
had over five men on the job? A. Oh, yes. 
282 Q. Were there occasions when you have had over ten men on the 
job? A. Yes. 
Q. What is the largest number of men you were required to have 
on the job in its normal performance? Approximately. A. I would have 
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to approximate that at around twenty. 

Q. With twenty electrical men, how many supervisory personnel 
would be required? A. I had three. 

Q. Now, did there come a time, Mr. Crunkleton, when that 
wage rate was increased by the Union? A. Yes. 

Q. When was that? A. That was in May of '57. May, 1957. 

Q. And it was increased to what? A. $3.38 per hour. 

Q. And was there an increase in the supervisory personnel ? 

A. No. No increase that I recall on that. I believe -- I beg your par- 
don. I think there was a change. I think there was a quarter more. 

Q. $4.25? A. Yes. 

283 Q. Now, in the performance of this work -- strike that. 

Does this $3. 38 and $4. 25 that you have spoken of, include the 
Social Security deductions and matters of that sort? A. No, sir. 

Q. During the performance of this work, can you tell me what 
additional charges were made, based upon your labor rate? A. Well, 
I got from our auditor, before I left, our auditor and bookkeeper, the 
items that we have charged up against the job. 

Q. What would be those, sir? A. Unemployment compensation, 
2.7. 

Was that Federal, Maryland, or what? A. That is Maryland. 
All right. Are there others? A. Social Security is 2.25. 
Are there others? A. Public liability is .004. 

Others? A. Workmen's compensation is 6.845. 


Others? A. Welfare is one percent. 
What is that Welfare? A. It is to the Labor organization. 
That is, electricians Welfare? A. Yes, sir. 


That is a'total of 1, 2, 7, 9 -- 9 percent, plus other insurance 
which I have not mentioned. 

Q. Yes; but the items that you have just mentioned are direct 
charges, based upon a labor rate? A. That is right. 

Q. And 2 percentage of that, is that correct? A. Yes, sir. 
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Q. It is based ona percent? A. Yes, sir. 

Q. In addition to the work called for by the specifications, were 
you required to and did you put in temporary electricity? A. Yes, we did. 

Q. Mr. Crunkleton, were you required to and did you submit a 
contractor's qualification questionnaire on this job? A. I did. 

Q. Does your estimate show the quantity of the various types of 
wire which you anticipated would be required on the job? A. Yes. 

Q. Well, I will take the two largest items for wire. 

Can you tell us the quantity in feet of No. 12 wire that you antici- 
pated would be needed on the job? 

MR, GEIGER: Excuse me. Before you answer, will you have the 
witness tell us to what he is referring? 

Q. Certainly. To what are you referring? A. Well, I have both 
my orders, and also the notation sheet. 

Q. Did you purchase the quantity of wire that you eeiioated would 
be required? A. Yes. Plus some more. 

Q. Well, tell us what the purchase order was? A. (No response) 

Q. Mr. Crunkleton, if you run across No. 14, give us that, be- 
cause those are the only two I am going to ask you about at this time. 

I may say, by way of explanation to the Court and counsel, that 
these two are the largest quantities of wiring on the job. A. What size 
was it you would like to have? 

Q. 12and14. A. No. 12, I have 145, 000 feet. 

Q. No. 14? A. No. 14, there are 40, 000 feet. 

* * * * * 

MR. THOMPSON: May if,please the Court, during the noon re- 
cess, I have added up the items of fixtures on the board. The figure 
that I put up, 3, 423 was the figure that I got from the adding machine 
tape which included some items that are not on here. I would like to 
indicate that the correct figure for the testimony of the witness jis 3, 293. 
Thereupon, 

A, G. CRUNKLETON 


| 
resumed the stand and was further examined and testified as follows: 
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CROSS EXAMINATION 
BY MR. SCHUCHAT: 

Q. Mr. Crunkleton, I believe you testified that this is your take- 
off on the North Hagerstown High School job? A. Yes, sir. 

* * * * * 

Q. Now, can you tell me from this, how much you figured the 
labor would cost for North Hagerstown High School? A. Ihave it all 
in the total here, on the last page. The total labor is estimated at 
$53, 076. 40. 

Q. I see; and you testified that, in computing that figure, you 
used a wage rate| for journeymen electricians of $3. 25 and $4. 25 for 
the foreman? A. For the Superintendent. 

Q. For the Superintendent. Is that correct? A. That is right. 

Q. Iask you to read the portion on this page. Tell me, does 
that -- do you still say that you figured it on the basis of $3.25 for 
journeymen electricians? A. It amounted to $3.25 and that is what we 
had to pay. 

Q. What did you compute it at? A. It is computed at $3.15. 

Q. And would you read this, what Iam pointing to, here, on this 


page? A, All right. Foreman is set up here at $4.00 per hour; journey- 


men at $3.15 per hour. 

* * * * * 

Q. And what else do you have here? A. We have first, second, 
third and fourth year apprentice. 

Q. What are hourly rates for them? A. The first year apprentice 
is $1. 73; second year apprentice is $1.89; third year eres is $2. 05; 
fourth year apprentice is $2. 36. 

Q. What is this? Is this twelve-man hours? A. Yes. 

Q. Could you tell me how you figured the labor, if you know? 
Can you tell me how the labor cost of $53, 000 was computed? A. Well, 
that was computed according to the number of man hours on the total job. 

Q. How did you determine the total man hours on the whole job? 

291 =A. The total man hours on that job was taken down through the various 

items of operations. 
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Q. You don't have any figures in the column marked "labor costs" 


on your job estimate, is that correct? A. That is correct. 
Q. You just have a grand total figure of $53,000? A. That 
Q. And you say that you paid $3. 25 for journeymen and $4. 00 for 


is right. 


foremen? A. Yes. 
* * 
Q. Can you tell us, Mr. Crunkleton, roughly, how much 
you to install temporary service? A. I cannot tell you exactly what it 
cost us. AsI recall, in negotiating with the Hedin office, we had 
around $1500 accounted for temporary service but I think the probable 


* * pe 


| 
it cost, 


292 cost was twice that. 
* * * 


* ™* How much does your estimate show for 


* bd 


Mr. Crunkleton, * 
materials on the job it would cost you? A. Material cost was 
$226, 934. 52. 

* * 

Q. Now, you have seen, have you not, Mr. Crunkleton, the esti- 
mates and take-off sheets of the F. S. Bowen Electric Company? 


* * * 


A. I saw that, yes. 


Q. And you have had an opportunity to examine them ? A. Not 


too thoroughly. 
Q. I did not ask you whether you did. I asked you whether you 


had an opportunity? A. I had the opportunity. 
293 Q. And did you or anybody in the organization examine diem 
thoroughly? A. Idon't know that anybody did, thoroughly. 


Q. Did anybody in your organization examine them? A. | I per- 


sonally did. 

Q. And am I correct in stating that this difference between the 
number of fixtures and the difference in wire are the major differences 
you found? A. The difference that we found in looking over it was 


around ten percent. 
Q. On the fixture and on the wire? A. Yes, sir. That is right. 


96 
CROSS EXAMINATION 
BY MR. SCHUCHAT: 

Q. Mr. Crunkleton, I believe you testified that this is your take- 
off on the North Hagerstown High School job? A. Yes, sir. 

* * * * * 

289 Q. Now, can you tell me from this, how much you figured the 
labor would cost for North Hagerstown High School? A. Ihave it all 
in the total here, on the last page. The total labor is estimated at 
$53, 076. 40. 

Q. Isee; and you testified that, in computing that figure, you 
used a wage rate) for journeymen electricians of $3. 25 and $4. 25 for 
the foreman? A. For the Superintendent. 

Q. For the Superintendent. Is that correct? A. That is right. 

Q. Iask you to read the portion on this page. Tell me, does 
that -- do you still say that you figured it on the basis of $3. 25 for 
journeymen electricians? A. It amounted to $3.25 and that is what we 
had to pay. 

Q. What did you compute it at? A. It is computed at $3.15. 

Q. And would you read this, what Iam pointing to, here, on this 
page? A. All right. Foreman is set up here at $4.00 per hour; journey- 


men at $3. 15 per hour, 
* _ * * * 


Q. And what else do you have here? A. We have first, second, 
third and fourth year apprentice. 

Q. What are hourly rates for them? A. The first year apprentice 
is $1.73; second year apprentice is $1.89; third year apprentice is $2. 05; 
fourth year apprentice is $2.36. 

Q. What is this? Is this twelve-man hours? A. Yes. 

Q. Could you tell me how you figured the labor, if you know? 
Can you tell me how the labor cost of $53, 000 was computed? A. Well, 
that was computed according to the number of man hours on the total job. 

Q. How did you determine the total man hours on the whole job? 

291 A. The total man hours on that job was taken down through the various 


items of operations. 
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Q. You don't have any figures in the column marked "labor costs" 


on your job estimate, is that correct? A. That is correct. 
Q. You just have a grand total figure of $53, 000? A. Thatjis right. 
Q. And you say that you paid $3. 25 for journeymen and $4. 00 for 
foremen? A. Yes. 
* * * * i 
Q. Can you tell us, Mr. Crunkleton, roughly, how much it cost, 
you to install temporary service? A. I cannot tell you exactly what it 
cost us. AsI recall, in negotiating with the Hedin office, we had 
around $1500 accounted for temporary service but I think the probable 


292 ~=cost was twice that. 
* * * * td 


Mr. Crunkleton, * * * How much does your estimate show for 
materials on the job it would cost you? A. Material cost was | 
$226, 934. 52. 

* * * * ime 

Q. Now, you have seen, have you not, Mr. Crunkleton, the esti- 
mates and take-off sheets of the F. S. Bowen Electric Company? 
A. I saw that, yes. 

Q. And you have had an opportunity to examine them? A, Not 
too thoroughly. 

Q. I did not ask you whether you did. I asked you whether you 
had an opportunity? A. I had the opportunity. 

293 Q. And did you or anybody in the organization examine them 
thoroughly? A. I don't know that anybody did, thoroughly. 

Q. Did anybody in your organization examine them? A. |I per- 
sonally did. 

Q. And am I correct in stating that this difference between the 
number of fixtures and the difference in wire are the major differences 
you found? A. The difference that we found in looking over it was 

around ten percent. 
Q. On the fixture and on the wire? A. Yes, sir. That is right. 
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Q. Mr. Crunkleton, in performing this job for the Hedin Company, 
in all cases did you use the items of material which were specified in 


the specifications? A. Well, in the specifications, they will mention 


some particular name or equal. 

Q. Did you use the particular name or did you use equal? 
A. I think in some cases, we used equal. 

* * * * * 

294 Q. Do you recall what the specifications say with regard to the 

clock program? A. Not exactly. 

Q. If I said the LB. M. or equal, does that sound right? A. It 
sounds right. 

Q. From whom did you buy the material from for the clock pro- 
gram? A, From Stromberg. 

Q. The Stromberg Time Corporation? A. Yes. 

* * * * * 

Q. By the'way, Mr. Crunkleton, what was your bid on this job? 

MR. THOMPSON: Do you mean the original bid, Mr. Schuchat? 

MR. SCHUCHAT: The original bid. 

THE WITNESS: $337, 500. 00. 

Q. Mr. Crunkleton, I show you what has been marked as Plain- 
tiffts Exhibit No. 28 for identification and ask if you received that? 

296 A. Yes, I received that. 

* * * * * 

Q. You learned from that, that the F.S. Bowen Electric Company 
had been awarded the contract? A. Yes. 

Q. You were thanked for submitting your quotation? A. Yes. 

Q. After receiving that letter, you nevertheless still tried to get 
this contract. Is that right? A. That is correct. 

Q. And there subsequently came a time when you did get this 
contract? A. That is correct. 


* * 
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297 Q. Now, Mr. Crunkleton, I show you Plaintiff's Exhibit No. 29 
for identification and ask you if you mailed that letter -- you sent that 


letter -- to the J. D. Hedin Construction Company. A. I did. 
* * * * * 


Q. Mr. Crunkleton, I show you Plaintiff's Exhibit No. 30 for 
identification and ask if you can tell me what that is. A. This isa 
breakdown of our contract, giving the various items for payment. 


298 Q. This is the breakdown which you submitted to Hedin, in order 
for him to make payments to you on the contract? A. That is correct. 
Q. When was that submitted to Mr. Hedin? A. March 27, 1957. 
Q. And, according to Plaintiff's Exhibit No. 29, Mr. Hedin 
reached agreement on what date? A. February 5, 1957. 
* * * * i 
Q. Mr. Crunkleton, in 1956, you were a member of the National 
Electrical Contractors Association? A. Yes. 
Q. And are you in the Western Maryland Division of the Maryland 
Chapter of the National Maryland Electrical Association? In 1956 were 
299 you the Chairman of the Division? A. A representative from 
Western Maryland. 
Q. Of the Western Maryland Chapter? A. Yes. | 
Q. I show you what has been marked as Plaintiff's Exhibit No. 31 
for identification and ask if this is your signature? This is a photostat 
but is this a photostat of your signature? A. That is right. 
Q. What is Plaintiff's Exhibit No. 31 for identification? |A. An 
amendment to the agreement. 
Q. What agreement is that? A. It is a labor agreement. 
* * * * ae 
Q. Mr. Crunkleton, would you just read what the wage rate is 
for general foremen and for journeymen? A, General Foreman is $3. 50 
per hour; Foreman, $3.25 per hour; a journeyman is $3. 00 per hour. 
MR. SCHUCHAT: That is all we have, your Honor. 
REDIRECT EXAMINATION 
BY MR. THOMPSON: 


* 
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303 Q. Mr. Crunkleton, on February 5, 1957, did you come to an 
agreement with Mr. Hedin as to the price at which you would receive 
the job if the job came to you? A. Yes, I did. 
Q. What was that price? A. $310,000. 
Q. And did you enter into a contract with Mr. Hedin at that time? 
A. We did. 
* * * 
304 DELBERT G. SUMMERVILLE 
was called as a witness by and on behalf of the Plaintiff, and being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. THOMPSON: 
Q. Will you give us your full name and your address, sir? 
305 A, Delbert G. Summerville, 117 Clinton Avenue, Hagerstown, 
Maryland. ; 
Q. What is your occupation? A. Supervisor New Construction 
at the Board of Education. 
Q. What Board of Education? A, The Washington County Board 
of Education. 
Q. Washington County, Maryland? A. Yes, sir. 
Q. Are you an engineer by profession? A. No, an Educator. 
Q. Now, how long have you been with the Board of Education of 
Washington County? A. In my present capacity, or the total time? 
Q. Well, the total time. A. Ten years. 
Q. And how long have you been supervisor of New Construction ? 
A. Three years. 
Q. Were you Supervisor of New Construction at the time of the 
construction of the North Hagerstown High School? A. Yes. 
Q. In fact, that job is still going, is it not? A. Yes. 
Q. Mr. Summerville, directing your attention to the financial 
306 questionnaire form or the contract with the qualification question- 


naire form prescribed by the Board of Education, did you have any know- 
ledge of the use of that form on this particular job? “A. (No response). 
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Q. Do you understand the question? A. Not exactly. 

Q. The Board of Education had a contractor's qualification 
questionnaire form made up, did it not? A. Yes. 

Q. How did the Board of Education use those forms on the North 
Hagerstown job? A. They required the form from the contractor, who 
received them from the sub-contractors. They were sent to the Board 
of Education either directly or through the architect. At any rate, they 
were approved first by the architect; then sent to the school attorney, 
Mr. Edwin Miller, who also approved them; then they were sent to our 


office for filing. 
Q. Now, what relationship -- you say "your office". What re- 

lationship does your office have to the Board of Education? Is it subor- 

dinate or an equal organization? A. Well, our office operates +- it 


carries out the wishes of the Board of Education. 

Q. Now, have you examined your records in your office to deter~ 
mine whether or not a qualification questionnaire was ever received 
from the Bowen Company with respect to the electrical work? A. Yes. 

Q. Was such qualification questionnaire received? A. No. 

Q. Now, tell me what procedures were followed with res ect to 
the Board of Education in approving the subcontracts on the North 
Hagerstown School? A. Will you state that again? 

(Thereupon, the pending question was read by the reporter) 

THE WITNESS: The subcontractor list was submitted, as I re- 
call it, at the time of the signing of the contract. Due to the Board want- 
ing to follow through immediately with the contract, there were a few 
names, I believe, that were not on that list of subcontractors. How- 
ever, that list was a tentative list, screened by the architect, then 
depending on the qualification questionnaire, approved by the attorney, 
why the Board of Education would recognize that "sub" as an authorized 
"sub" for the job. 

Q. Now, Mr. Summerville, did you yourself, have any function 
in conveying to the Hedin Construction Company the approval of the 
Washington County Board of Education of the subcontractors? A. Yes. 
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When all other procedure was followed through, why, our office notified 
the General Contractor of the approval. 
308 Q. Now, Mr. Summerville, Iam going to show you -- 
MR. THOMPSON: I ask that this be marked as Defendant's Ex- 
hibit No. 10 for identification. 


(Defendant's Exhibit No.10, Witness 
Summerville, was marked for identifi- 
cation. ) 


Q. This is a copy. I ask you to look at this letter and see if you 
can identify the letter. Just yes or no. A. Yes. 

Q. Tell us generally, what the purpose of that letter was. 
A. The purpose of this letter is to notify the contractor that he has the 
Board's approval to enter in the contract with these four "subs" here. 

Q. Is this letter signed by you? A. Five "subs". Yes. 

MR. THOMPSON: I ask that this be received in evidence as 
Defendant's Exhibit No. 10. 

THE COURT: So ordered. 


(Defendant's Exhibit No. 10 for identifi- 
cation was received in evidence. ) 


MR. GEIGER: I don't think it is germane, but I won't object to it. 
I will let the whole thing go in. 

MR. THOMPSON: Well, I don't intend, your Honor, to submit all 
of them. I will submit one more as a representative one. I ask that 
this letter dated’ February 14,1957, be marked as Defendant's Exhibit 
No. 11 for identification. 


(Defendant's Exhibit No.11, Witness 
Summerville, was marked for identifi- 
cation. ) 


Q. Is this the same type of letter, Mr. Summerville, with refer- 
ence to another subcontractor? A. Yes. 

MR. THOMPSON: I ask that this be received in evidence as Ex- 
hibit No. 11. 

MR. GEIGER: No objection; same reason. 

THE COURT: Let it be received. 
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I caution you not to encumber the record with matters which Iam 
not going to consider. The only question here, in this case as I see it, 
is whether or not the Plaintiff received this contract and was properly 
or improperly repudiated. That is the whole situation. 

MR, THOMPSON: Well, I think that that is correct, your Honor. 
We believe that these bear upon that. | 

* * * * * 

Q. Now, was the procedure which is represented in Defendant's 
Exhibits 10 and 11 followed in approving the subcontracts in this case? 
A. Yes. 

Q. I show you what has been previously marked as Defendant's 
Exhibit No. 9 for identification and ask you jphether you recognize that 

310 letter as being the letter that you sent to the Hedin Company notify- 
ing them of the Board's approval of the Crunkleton Electric Company? 
A. Yes. 

Q. Mr. Summerville, was the Bowen Company ever approved by 
the Board of Education? A. No. 

Q. Did the Board of Education in this case have a meeting or a 
group of members of the Board have a meeting with Mr. Hedin at which 
time you were present? A. Yes. 

Q. What was the purpose of that meeting? A. The purpose of 
that meeting was to have the contractor reconsider his final selection 
on the electrical contract in that the Board of Education would like to 
have had a local subcontractor on the electrical part of it generally, 
and also, the plumbing and heating which did not enter into it at that time. 

MR. THOMPSON: Ihave no further questions. 

CROSS EXAMINATION 
BY MR. GEIGER: 

Q. Mr. Summerville, this questionnaire that you testified to, 
that was put out by the Board in order to inform itself as to who the 
general contractor proposed to useasa*tsub;" was it not? A. Well, I 

311 don't believe that was the formal reason why. ; | 


Q. You tell us what the reason is. A. The qualification question- 
naire is a statement that the attorney approves, as I understand it, the 
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financial and experience, and so forth, of the subcontractor. 

Q. So that! the Board would by that means, assure itself that the 
general contractor was employing subs who were financially and qualifi- 
edly satisfactory to the Board? A. Yes, that is right. 

Q. It had nothing to do with whether they were local or non-local, 
Gid it? A. Not the qualification questionnaire. 

Q. Ali right. At this meeting to which you have testified, that 
occurred in the Hagerstown -- am I correct in the assumption that was 
about the fifth of February? Do you know? A. I cannot be sure. 

Q. It was early in February 1957. A. Iwould say yes. 

Q. That was not a formal meeting, was it? A. It was nota for- 
mal meeting. 

Q. There were no minutes kept of the meeting? A. No. 


Q. Who was present besides yourself and Mr. Hedin? A. AsI 
recall, John Bauer, the President of the School Board; Kenneth Koch, 
the electrical engineer; Dr. Wesley Dorne, -- 

312 Q. Who is he? A member of the School Board? A. Assistant 


Superintendent in charge of business affairs; and I think Mr. Hedin had 
somebody with him but I cannot be certain. 

Q. Was Mr. Crunkleton present? A. No, he was not present. 

Q. He was not there at the meeting? A. No. | 

Q. Mr. Bowen was not there, either? A. Mr. Bowen was not 
there. 

Q. At that time, I think you testified that the Board suggested or 
requested Mr. Hedin to obtain a local contractor -- electrical sub- 
contractor -- in! lieu of the Bowen Construction Company, which was 
proposed as the!subcontractor on electrical work. Is that correct? 

A. Will you state that again, please? 

Q. I will re-state it another way. 

The purpose of the meeting was to discuss a substitute for the 
Bowen Company in the form of a local electrical contractor. A. Yes, 
that could be possible. 

Q. Mr. Hedin agreed to obtain a local contract, did he not? A. At 
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the meeting, he said he would see what could be done, yes. 

Q. Was Crunkleton mentioned at that meeting? A. Yes. 

Q. As being the local contractor that the Board favored? |A. May 
I explain that a little bit? | 

Q. Sure. Go ahead. A. When the list of subcontractors were 
submitted originally, it had three names on it: Crunkleton Electric; 
Bowen; and Miller-Liskey. Miller-Liskey and Crunkleton are local 
contractors. Miller-Liskey was not a union contractor so his name was 
dropped. That left the one name. That is all we had; the two names of 
electrical contractors. _ 

Q. Well, that was .on the second list. There were two names; 
there was a third list submitted too, was there not? A. That is right. 
The third list there was only one, I believe. 

Q. The third list there was only one? A. And that is when the 


question came up. 
THE COURT: Before these bids were let out, was there any dis- 


cussion of this particular "sub"? By that I mean, was there any dis- 


cussion about the County Board, or whatever you call it, that local sub- 

contractors were to be employed, if possible? 

THE WITNESS: Yes. At that time of the bid opening, to my recol- 
lection, the County Commissioners made that request to the Board 


of Education. 
Q. But there was nothing in the Invitation to Bid or the bid pro- 
posal that suggested what you are now testifying to as the County 
Commissioner's wishes? A. No. | 
THE COURT: Well, the County Commissioners, I assume, con- 
trol the purse string, do they not? | 
THE WITNESS: That is correct. 
THE COURT: So their recommendation in that respect lect be 
pretty effective, would it not ? 
THE WITNESS: Yes. | 
Q. Do they make that -- is it in the form of a "must"? A. No. 
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Q. Itis merely a suggestion? A. It is merely a suggestion. 

Q. It was a pretty strong suggestion though, was it not? A. I 
don't know how to answer that. I would not know how strong. 

THE COURT: Well, was it or was it not? 

THE WITNESS: I did not hear the County Commissioners make it. 

THE COURT: All right. 

Q. To your knowledge, did Mr. Hedin say to the Board that he had 

entered into a contract with the Bowen Electric Company -- at this 

meeting, Iam talking about? A. Not to my knowledge. 

Q. You did not hear him say anything like that? A. No. 

* x * * * 

J. D. HEDIN 
resumed the stand, and was further examined and testified as follows: 
DIRECT EXAMINATION (Cont'd) 
BY MR. THOMPSON: 

Q. Mr. Hedin, do you know the date in the scacthrenions at which 
time this job was to be completed? A. April 1. 

Q. What year? A. '58. 

Q. Has the job yet been completed? A. No, sir. 

* * * * * 

MR. THOMPSON: I ask that this letter, dated March 6, 1957, be 
marked as Defendant's Exhibit No. 12 for identification. 


(Defendant's Exhibit No. 12, Witness 
Hedin, was marked for identification) 


Q. I show you a letter dated March 6, 1957, purporting to be 
from your company to the Board of Education. 
I ask you whether that letter was sent. A. It was. 


Q. And was there an enclosure with it? A. Yes, sir. 


Q. What was that enclosure? A. A financial questionnaire. 
Q. Of what company? A. The Crunkleton Company. 

MR. THOMPSON: I offer this in evidence at this time. 

THE COURT: It will be received. 


| (Defendant's Exhibit No. 12 for identifi- 


cation was received in evidence. ) 
* * * 
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THE COURT: Now, Mr. Bowen testified here as to a letter which 

you had written to him, telling him -- do you have that letter? 
MR. GEIGER: Yes, sir. 

MR. THOMPSON: I have here a letter dated February 11,1957. 

“Dear sir: 

"In accordance with our conversation, the writer has met 
with the School Board on February 6, 1957, at which time it was 
mutually agreed it was to everyone's advantage to re-award this 
work to the Crunkleton Electric Company. As much as I regret 


this transaction, there was nothing I could do under the circum- 


stances. If you have any drawings, will you kindly return the 
same to us? 
Yours truly, 


Vice President 
Hedin Construction Company 


By: J. D. Hedin.” 
Q. Do you recall writing this letter? A. Yes. 
Q. Did you have any conversation with Mr. Bowen after the 
writing of this letter? A. Before and after. 
THE COURT: After the writing of this letter? 
THE WITNESS: Yes. Before that, he came in the office. 
He started on this job at Hagerstown. He was talking about, he 
was going to have this cost-plus-job. That is the only reason he wanted 
this job. He said he was lowon the job. He did not have everything in it 
that he should have. I knew he was, from the bids I had; and through 
experience we know, to award a subcontract to a subcontractor ata 
320 figure lower than he can do the job is not good business. I mean, 
it does not work out. 
Q. Let me ask you this. When Mr. Bowen came to you did you 
tell him, "Disregard this letter. It does not mean anything. I will take 
care of it." A. Oh, no. 
Q. Did you have any conversation of that character with him? 
A. No. I confirmed what we had agreed on. He said he was going to 
tear up his contract. 
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Q. Itis merely a suggestion? A. It is merely a suggestion. 

Q. It was a pretty strong suggestion though, was it not? A, I 
don't know how to answer that. I would not know how strong. 

THE COURT: Well, was it or was it not? 

THE WITNESS: I did not hear the County Commissioners make it. 

THE COURT: All right. 

Q. To your knowledge, did Mr. Hedin say to the Board that he had 

entered into a contract with the Bowen Electric Company -- at this 

meeting, Iam talking about? A. Not to my knowledge. 

Q. You did not hear him say anything like that? A. No. 

* * * * * 

J. D. HEDIN 
resumed the stand, and was further examined and testified as follows: 
DIRECT EXAMINATION (Cont'd) 
BY MR. THOMPSON: 

Q. Mr. Hedin, do you know the date in the specifications at which 
time this job was to be completed? A. April 1. 

Q. What year? A. '58. 

Q. Has the job yet been completed? A. No, sir. 

* * * * * 

MR. THOMPSON: I ask that this letter, dated March 6, 1957, be 
marked as Defendant's Exhibit No. 12 for identification. 


(Defendant's Exhibit No. 12, Witness 
Hedin, was marked for identification) 


Q. Ishow you a letter dated March 6, 1957, purporting to be 
from your company to the Board of Education. 
I ask you whether that letter was sent. A. It was. 
Q. And was there an enclosure with it? A. Yes, sir. 
Q. What was that enclosure? A. A financial questionnaire. 
Q. Of what company? A. The Crunkleton Company. 
MR. THOMPSON: I offer this in evidence at this time. 
THE COURT: It will be received. 
(Defendant's Exhibit No. 12 for identifi- 


cation was received in evidence. ) 
* * * 
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THE COURT: Now, Mr. Bowen testified here as to a letter which 
you had written to him, telling him -- do you have that letter? 
MR. GEIGER: Yes, sir. 
MR. THOMPSON: I have here a letter dated February 11, 1957. 
"Dear sir: 

"In accordance with our conversation, the writer has met 
with the School Board on February 6, 1957, at which time jit was 
mutually agreed it was to everyone's advantage to re-award this 
work to the Crunkleton Electric Company. As much as I regret 


this transaction, there was nothing I could do under the circum- 


stances. If you have any drawings, will you kindly return the 
same to us? 
Yours truly, 


Vice President 
Hedin Construction Company 


By: J. D. Hedin.” 
Q. Do you recall writing this letter? A. Yes. | 
Q. Did you have any conversation with Mr. Bowen after the 
writing of this letter? A. Before and after. | 
THE COURT: After the writing of this letter? 
THE WITNESS: Yes. Before that, he came in the office. 
He started on this job at Hagerstown. He was talking about, he 
was going to have this cost-plus-job. That is the only reason he wanted 
this job. He said he was lowon the job. He did not have everything in it 
that he should have. I knew he was, from the bids I had; and through 
experience we know, to award a subcontract to a subcontractor at a 
320 figure lower than he can do the job is not good business. I mean, 
it does not work out. 
Q. Let me ask you this. When Mr. Bowen came to you did you 
tell him, "Disregard this letter. It does not mean anything. I will take 
care of it." A. Oh, no. 
Q. Did you have any conversation of that character with him? 
A. No. I confirmed what we had agreed on. He said he was going to 


tear up his contract. | 
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Q. So that, you did not tell him then, to disregard this letter -- 


pay no attention to it -- that you would get him the job anyhow? A. What? 


Q. You did not say he would not get the job anyhow? A. No. He 
did not want the job. It is the reverse. 

Q. What did he say? A. He said he did not have enough in his 
estimate to do the job, to go to Hagerstown. He was not going to get the 
cost-plus job. That is why he did not want it. 

Q. Did you inform him at that time of the action of the school 
board? A. Yes, sir. 

Q. Did you know about this action of the School Board? I mean, 
of the reluctance of the School Board to award the contract or sub- 
contract to anybody but local people before Mr. Bowen bid on this job? 
A. No. No. No more than the specification requirements, 
Q. Did you tell him about that? A. Oh, yes. 

Q. He understood that? A. Oh, yes. 

BY THE COURT: 

Q. What did you saytohim? A. I told him he would have to be 
approved. I did not know how far he could go on that. The Board had 
the right to select the contractor or reject him. 

Q. What did he say? A. He said, "I think Iam capable of doing 
the job up there. If I get this other one, I can do it." 

Q. Despite the fact that you knew the action of the Board, you 
awarded him a contract, did you not? A. Yes, sir. 

Q. Why did you do that? A. I thought I could get him approved 
through the Board. 

Q. How did you figure you could get him approved through the 
Board if you knew the County Supervisors did not wish anybody but 

322 local contractors to be on the picture? A.Generally, your Honor, 
in a case like that, they will make exceptions to it. 

Q. Do you have any reason to believe they would make an ex- 
ception in this case? A. Yes. I thought that he had done so much work 


with us before, that he was properly able to do it. 
* * * * 
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CROSS EXAMINATION 
BY MR. GEIGER: 

Q. Mr. Hedin, you started off by telling us that Mr. Bowen was 
reluctant to take this job from the beginning; that he only took it on the 
condition that he could get another job. Is that correct? A, That is right. 

Q. That was true in December when he was negotiating with you, 
and that was true when he submitted his figure to you on December 13, 

1 think it was -- November 13 -- the day when you put your bid in for 

the general contract? Is that correct? A. Yes, sir. 
323 Q. Now, his figure on this reluctant bid was $225,000. Was it 

not ? 


MR. THOMPSON: That is not correct. You don't mean that. 
$325, 000. 

MR, GEIGER: $325,000. Thank you. 

Q. $325,000, was it, at thattime? A. That is right. 

Q. On December 13? A. Yes. 

Q. That was by telephone; on that very day your office -+ I think 


it was Mr. Oliver -- called him back before your bid went in and said, 
"We have a figure of $322,000. Can you meet it", and he came back 
and said, "You can cut my figure to $320, 000."" That was the figure 
that you used in your own calculations in making your own general bid, 
was it not? A. Oh, yes. | 
Q. So now, we are down to $320,000. He was still reluctant to 
take the job though, because he was banking on this other contract that 
he was angling for, that you told the Court about. Is that correct? 
A. That is right. " 
* * * * * 
324 Q. * * * We are now at a point where he cut his price from 
$325 to $320. That is the figure he used in your formal proposal to the 
Board, and after you had been awarded the contract, you then discussed 


the question of price with him further, did you not? A. Yes, sir. 
* * * a * 
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325 Q. I want to understand you correctly. Your statement now is 
that he voluntarily cut it without any insistence on your part, from $320 
to $310. Am Icorrect on that? A. No, that is not so. 

326 Q. That is not right, either? 

I want you to tell the Court just what is right. A. Itis not right 
to say there was any insistence on our part. Naturally, you are dealing 
at arm's length. | One is trying to get what he can; the other is trying 
to give what he has to give. 

Q. I think that is a very fair statement. A. That is right. 

Q. How did the figure $310, 000 come about? Did you suggest 
the figure? A. I would not recall that now, sir. 

Q. In any event, the ultimate result was the result of a negotiat- 
ing process, was it not? A. Yes. 

@. He agreed to take the job for $310,000. You said he got him- 
self a contract. A. That is right. 

Q. You there and then had your secretary make up a contract 
and gave itto him? A. That is right. 

Q. After signing it? A. That is right. 

* * * * * 

327 Q. Now, the Court discussed with you this question of you knowing 
of the fact that 2 local contractor was preferred by the School Board and 
by the County Commissioners. You knew of that, you said? A, Yes, sir. 

Q. After your bid went in, after you had been awarded the con- 
tract? A. Yes, sir. 


Q. And you also knew, as you testified, that Frank was completely 


indifferent as to whether he had the job or not. In fact, he did not want 
it unless he got this other job. A. Yes. 

Q. Will you explain to the Court, in those circumstances, why it 
is that as you already testified, you made such efforts to get the School 
Board to accept him? Tell the Court that. Explain that to the Court. 

328 A. Frank was still at that time, negotiating with that cost-plus 
job up there, all the way through. He had not got a refusal on it. 


111 | 
Q. Go ahead. I am waiting for your explanation as to why you 
testified, if you did, that you urged the School Board to accept him as 
a contractor in the circumstances that you outlined here. Go ahead 
and tell us. A. I told him at that time -- I mean, we talked together. 
I mean, the best way to handle the matter, and he said, "I don't see any 
reason why I should not be approved by the School Board." I said,. "I 
| 


don't, either", and I -- 
Q. But he did not want the job, you say? You were urging him 
to take it. I want you to reconcile those two statements. 
MR. THOMPSON: Mr. Geiger, I think you ought to let the wit- 
ness answer the last question. 
MR. GEIGER: I want you to stop me. I don't want to be unfair 


to him. I want to give him every opportunity to explain the thing as 


fully as he can. 
Go ahead with your explanation. 
THE WITNESS: I don't know, sir. He was negotiating for his cost- 
plus-job up there. With that, he wanted this one. If he got the |cost- 
plus job, he wanted this. If he did not get it, he did not want this. 
Q. Well, now, as a matter of fact, your principal concern was 
329 not Frank Bowen, but it was to satisfy the School Board, was it not? 
A. No, I would not say that. 
Q. That was a big contract -- $3,100,000 plus. A. Yes. 
Q. You wanted that job. You wanted it to go smoothly, did you 
not? A. We already had our contract. 
* * * * a 
331 BY THE COURT: You, as a general contractor, knew, did 
you not, that any subcontractor figuring on a job of this consequence, 
would have to make estimates? You knew also those estimates; would 
be costly, did you not? | 
THE WITNESS: Yes. 
Q. Now, why did you allow this man to go ahead and make all 
these estimates, knowing what you did -- being in the general dontracting 
business -- when you had no assurance that the man would actually get 
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the job? A. Your Honor, all of us -- either general contractors or 
subcontractors, probably make, I would think a fair average of 50 


estimates to get one job. 
332 THE COURT: In other words, you figured that was inconsequential; 
that was just part of the same work? 
THE WITNESS: It is not quite that. It is just one of the things 
we have todo. We make many estimates which don't get the job. Asa 


matter of fact, you don't always get into all of these things that later 
develop into a job, at the time. You don't have the time or the oppor- 
tunity to look into it. 

* * * * * 

THE COURT: I have one further question I would like to ask you, 
Mr, Hedin. 

After Mr. ' Bowen had received that letter which I made reference 
earlier to, when I was examining you -- you recall the letter? 

THE WITNESS: Yes. 

THE COURT: What did he come to see you about? 

THE WITNESS: Well, he came in that time and said that he had not 
gotten the cost plus job he was figuring on there, and he did not want it. 
He was satisfied. 

THE COURT: He had no complaints? 

THE WITNESS: No, sir. He was going to tear up his contract. 
That is what he said. 

THE COURT: All right. 

Q. (By Mr. Geiger) Going back a little bit to early in February, 
as matters stood at that time, Bowen had his contract dated December 31 

333 for $310, 000, which he did not want; and you had gone to a meeting 
of the School Board in Hagerstown for the purpose of trying to convince 
them they ought to accept Bowen as their contractor. Is that right ? 

A. No, sir. That is not right. I did not go up there for that purpose. 
I was asked to go up there to discuss it. 


Q. Isee. Did you discuss it? A. That is right. 
* : * * x 


113 

334 Q. Well, let me put it this way. You came to an agreement with 
Crunkleton at some time, did you not? A. Yes; but he was willing to 

do the job. | 

Q. And when was that, with reference to this meeting in Hagers- 
town that you had with the School Board? A. I think at the time -- I 
am not quite certain about that -- I believe, to the best of my oe it 
was prior to the meeting of the School Board that Crunkleton advised 
me that he was willing to take it for the same price as Bowen. 

Q. Prior to the meeting? A. I believe so. 

Q. So when you went to the meeting, you already had reached an 
agreement, an understanding, with Crunkleton, as to what he would do 
the job for? A. Yes. As to what he would do the job for. That is right. 

* * * * * 

337 Q. So that, when you wrote to Frank Bowen on February 11, 1957, 
you had already reached an agreement with Crunkleton? A, I talked 
that over with Frank just as clearly as any two men could. | 

Q. I won't press the question. I think it answers itself. A. As 
a matter of fact, we agreed on how we were going to handle this thing 
from the very inception of it. 
Q. You are talking now about the condition that he was going to 
have. He was only going to take this job if he would get this other cost- 
plus-job? A. That is right. 
Q. And unless he got the cost-plus job, it was your understanding 
that he was not bound by his contract with you, dated December 81 Is 
that right? A. That is right. 
But you were bound. A. What? 
But you were bound? A. To him? 
Yes. A. I did not think so. 


338 Well, -- now, you executed a formal contract with him under 
date of December 31. Iam handing you Plaintiff's Exhibit No. 5 and 
ask you if that is not a copy of the contract that you and he signed on that 
date. A. Itis, sir. 
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Q. Now, will you examine it closely and tell me if there is any- 


thing in the contract that imposes any such condition with respect to 


this cost-plus-deal that you had been talking about, in that contract it- 
self? If there is any such condition in there? A. No, sir. 

Q. There is no reference to it in there, is there? A. No, sir. 

Q. And yet, you felt that notwithstanding this contract, which was 
unconditional, that you were not bound and he was not bound and either 
of you could walk away from it at will. Is that right? A. No, it is not. 

Q. What do you mean, then? I want you to make yourself clear 
to the Court. Iam not trying to put words in your mouth. You go ahead 
and tell us. 

What do you mean by signing a contract, a formal contract, a for- 
mal document, without a condition in it, and undertake to say you had 
an oral condition which excused either one of you from performance? 
Go ahead and explain that to the Court? A. There is no explanation to 

339 that, other than the fact that there is, after all; this thing is not 
based on two strangers. It is based upon after 15 years' of working 
together and seeing each other come up together. 

Now, he said at that time, and I believed him, that that was his 
sole purpose of getting this; that he could use that as getting the cost- 
plus contract; that he would be in Hagerstown. 

Q. That is your explanation? A. That is the truth. 

Q. You are a man that has been in the contracting business for 
many years, are you not? A, Yes, sir. 

Q. You executed many contracts? A. Yes, sir. 

Q. You, yourself, have testified not too long ago, this afternoon, 
that you were dealing at arm's length with Bowen on this contract, and 
yet you want the Court to understand that this contract could be made, 
which is apparently binding on its face, subject to an oral condition 
between you? It is all right, so long as I understand you. A. That 
contract right there, if Bowen would have gone through with that con- 
tract, if I had met him go through with his contract, he would have 
lost better than $30,000 up there. Iknewthat. IknewI would lose with 


him. 
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340 Q. You felt you were doing him a favor by pushing him out of it? 


A. I did not push him out. 
Q. He withdrew from it, then? A. He withdrew. 
Q. That is what you want the Court to understand? A, From all 
the figures that I have and the figures that I have seen since then, it 
would have been an ultimate loss there, over $30, 000. | 
* * * * * 
Q. Now, Bowen came to see you, I think you said, after he got 


this letter of February 11, did he not? | 
* * * * 


A. Yes, sir. 
Q. Did you tell the Court everything that transpired at that meet- 
ing? The Court asked you why he came to see you and what he said. 
A. We probably talked there for acouple of hours or more. 
Q. Well, was he arguing with you? A. No. 
Q. He was satisfied to call ita day, so far as this contract is 
concerned? A, Yes. 

341 Q. This was past? A. During all these years, we have had many 

a deal together. 
Q. But not after that? A. No, sir. 
* * * * 

343 Q. * * * * you finally put -- what was his name again 
Crunkleton to work on this deal, did you not, and he put his first esti- 
mate in, in April? A. That is right. 

That is when he started on the job. 
* * * * * 
Q. Over the years, would it be a fair statement to say that Bowen 
has done with you, in the last 14 or 15 years, about a million dollars 
worth of work? I think you did say something like that yourself on Direct 
Examination? A. Yes, sir. 
Q. During that same period, what would have been your total 


volume of business? A. $12 million. 
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344 Q. How much? A. About 12 or 13 million. It has been more 
than that. 

Q. Oh, it has been more than that, has it not? A. Yes. 

Q. In any event, he only got jobs from you when he was low. Isn't 
that right? A. That is always true. 

* * * * * 

Q. All right. Well now, your negotiations with Crunkleton went 
on during the time that you had this contract with Bowen, and finally, 
you gave him a contract at what price? A. $310,000. 

Q. $310, 000; that was your price, although he originally wanted 
$337,000? A. That is right. 

Q. Asa matter of fact, you testified in your deposition, that if 

345 Crunkileton had not met your price, you would have gone back to 


Bowen? A. No, sir. 


Q. Well, you never said that in so many words. 

I hand you a deposition that was taken of you on July 8, 1957 and 
ask you if you did not make this statement. 

MR. THOMPSON: What page? 

MR. GEIGER: Page 30 of the deposition. 

"Crunkleton came in and talked about it once after that meeting 
and said, 'I'm down so low nowI can't’. He was still $4, 000 higher 
than Bowen. I said, 'Crunkleton, I am not interested if Iam going to 
have to pay additional money for it." He said, 'I can't do it cheaper than 
that. There’s nothing in the job.' I said: 'That is the Bowen price. 

Here it is.' He/said, 'I have an advantage over Bowen. My men are 
here. I haven't all that travelling down. When you send men out of 
town like that you have to board them and feed them.' He said, 'I have 
the advantage; but yet, I can't see it. It just isn't there.'" 

"Q. So what finally happened? 

A Finally, I told him that I just got to have someone up there 
to start the electrical work. That is all there is to it. I called Mr. Bowen 
again and asked him if he would go up and put the temporary in there. 
He said, yes, he would. I waited for four or five days, something like 
that. 
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346 We had an office up and equipment we had to run. I called him 


again. He came in and we discussed the method of how to put the tem- 
porary in. Isaid, ‘If you are on the job, maybe they will approve you, 
if you get there once and start your work.' He didn't do either one. I 


said, 'You got to get a questionnaire in and get that filled out.' He didn't 
do that, either." 

"Q. Finally, you let the job to Crunkleton? 

"A What else could you or I or anyone else do?" 

That is a correct reading of your testimony, is it not? A, 
that is the way it is. 

* * * 

349 KENNETH W. COBB 
was called as a witness, by and on behalf of the Defendant, and being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. THOMPSON: 

Q. Give us your name and your address. A, My name is Cobb. 
C-O-B-B. Kenneth W. Cobb. My business address is 2430 Pennsylvania 
Avenue, Northwest, here in the District. 

350 Q. With what firmare.you connected? A. The Kluckhuhn, Cobb, 
and McDavid Company. 

Q. What is the business of that firm? A. We are consulting 
engineers, mechanical and electrical. 

Q. Are you the consulting engineers on the North Hagerstown 
High School? A. Yes, sir. 

Q. And what is your individual specialty? A. Electricaljengineer- -~.. 
ing. oe 

Q. Are you qualified as an electrical engineer? A. Yes, sir. 

Q. How long have you been in that business? A, As a consulting 
engineer, approximately ten years. 

Q. Directing your particular attention, Mr. Cobb, to the clock 
program and control system in the electrical specifications, I ask you 
whether the specifications that appear in this contract, in Division 24, 
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page 181, are for electrical work? A. Yes, sir. 

Q. What system is called for in the specifications? A. We wrote 
the specifications around equipment manufactured by the International 
Business Machine Company. It is an electronic clock and program 
system, with the addition of what is known as a central control panel 

351 for the automatic control of various fixtures throughout the build- 
ing; corridor lights; exit lights; night setback; exhaust fans; and so 
forth. It is all done by the superposition of high frequency impulses on 
the electrical distribution system; so that between the control panel and 
the various items which are being controlled, no wire is necessary. It 
is a system run by radio waves. 

Q. Now, Mr. Cobb, Iam going to show you what has been previ- 
ously marked as Plaintiff's exhibit No. 15 for identification and identi- 
fied as a one line diagram program control system, North Hagerstown 
High School, by'the Simplex Company. Are you familiar with this 
drawing? A. Yes, sir. 

Q. What control did the consulting engineers have over a sub- 
stitute system for the I.B.M. system? A. Through the architect, who 
is the office representative of the owner, we maintain supervision of 
construction, which includes not only periodic visits to the building as 
it is being erected but also the checking of what is known as shop 
drawings. 

Q. Would you have the question submitted to you, as to whether 
or not the Simplex System would be an acceptable substitute for the 
I.B.M. system? A. Well, may I explain a little bit about that? 


352 It is our policy never to accept or reject any equipment on a job 


until it is officially submitted as shop drawings for the job. I am 
familiar with that drawing because it was requested that since this is 
an important system in the building, and since there are three major 
suppliers of this type of equipment, that we have a preliminary discus- 
sion of the various suppliers’ equipment. Of course, there was no 
point in discussing the I.B.M. equipment since that was specified, but 
the two competitive lines were discussed and on the basis of these 
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discussions, shop drawings; official shop drawings were submitted. 
Therefore, this was not submitted to us as an official shop drawing, I 
believe, primarily because after the preliminary discussions, we ad- 
vised the Contractor that this system did not fulfill the intent of the 
specifications and therefore, we would probably reject it, if it were to 


be submitted. 
* * * * 


353 Q. Would there be additional cost of installing the wired Simplex 
System over and above the $7,900 which would be the manufacturer's 
cost? A. Yes, sir. Undoubtedly, there would be. 

Q. You have no way of telling what those would be without 
detailed analysis? A. That is correct. The system specified utilized 
the normal building distribution for the transmitting of radio waves 
which trigger the remote relays operating the various specific jequip- 

354 ments. This system called for here, was only partly of the 
electronic type. A large part of it requires direct wiring conduit and 
electrical conductors between the remote relays and the control points. 
So that, where a cost of equipment is concerned, it is not the whole 
story. There is additional wiring which must be included. 

Q. Incidentally, Mr. Cobb, did you have anything to do with | the 
preparation of the electrical drawings in this case? A. Yes, sir. Our 
office prepared them. 

Q. Now, Mr. Cobb, directing your attention to some time near 
the first of February 1957, did you attend a meeting at Hagerstown at 
which time certain members of the School Board were present, and 
Mr. Hedin was present? A. Yes, sir. 

Q. Do you know the purpose for that meeting? A. Yes, jsir. I 
was told. 

Q. Tellus. A. It was my understanding that the meetin was 
called to discuss -- for the purpose of allowing the School Board to 
discuss with Mr. Hedin the electrical contractor which he was to use 
for this particular building. It was told to me that the School Board's 
main object in doing this was to, if possible, provide a local contractor. 
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MR. GEIGER: I object to this completely conjectural testimony. 
355 THE COURT: He might have to have some means of acquiring 
the knowledge he had. I will overrule the objection. 
Q. Tell us where you got the information? A. From Mr. 
Summerville and Mr. McLeod. 
Q. All right. Now, will you give us as near as you can, Mr. Cobb, 


what took place at this meeting. 
* * * * 

THE WITNESS: Mr. Bauer, who at that time was, I believe, the 
President or Chairman of the School Board -- I don't remember exactly 
what his title was -- opened the meeting by stating that the School 
Board was interested in having local subcontractors, particularly the 
major contractors on the job, since Hagerstown is a relatively small 

356 community, and they like to keep it busy within the community as 
much as possible. This was the stated reason at that time. I had very 
little part in the conversations that ensued, except that I was asked to 
state whether or not the contractors involved were acceptable to our 
office, as far as the electrical work was concerned. 

Q. You told them that they were? A. Yes, sir. 

Q. Iam sorry. Had you completed your answer? A. Well, in 
relation to this part of it, I stated that either the Crunkleton Electric 
Company or the Bowen Electric Company would be entirely satisfactory 
as electrical contractors on the job, to our office. 

Q. Now, what was Mr. Hedin's response, if you recall, to the 
request of Mr. Bauer? A. Well, Mr. Hedin seemed quite agreeable 
and willing to go along with whatever requests the School Board made 
in that matter. I don't recall his exact words, but he seemed anxious 
to cooperate, to the extent of his ability. 

MR. THOMPSON: I have no further questions. 
CROSS EXAMINATION 
BY MR. GEIGER: 

Q. Mr. Cobb, what system was installed in the school? 

A. Stromberg Electric Time. 
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Q. It was not 1.B.M.? A. That is correct. 

357 Q. Do you happen to know what the contract price was? A. No, 
sir. 

Q. Simplex had submitted their line drawings, as you call it. 
This is not the detailed drawing at all, is it? A. No, sir. 

Q. This is sort of a preliminary thing? A. That is correct. 

Q. And before serious consideration can be given to a proposed 
installation, it would be necessary to submit much more detailed data 
than is contained in this line drawing? A. That is correct; and more 
detailed data was submitted. 

Q. Now, you say that they were told that this particular system 
was not satisfactory; was not acceptable. A. Inan informal way. May 
I tell you the story of how this happened? 

Q. I would be happy if you would. Sure. A. The contractor 
instigated the request. 

Q. Who was the contractor at that time? Do you mean the 
General Contractor? A. Mr. Hedin. 


958  @. Yes. Yes. Mr. Hedin. A. Actually, I think Mr. Crunkleton 
called but since we don't recognize any official contractor except the 


general contractor, he recognized that he was acting in his place. He 
called and said, Will you consider Stromberg Electric Time or 
Simplex for this job?" 
And I said, as I always do, that "We cannot consider anything 
unless it is officially submitted through the proper channels." Mr. 
Crunkleton requested that we have a pre-examination of the various 
possibilities and accordingly, Mr. Summerville and I had a meeting 
with first Mr. Wollen, I believe, of the Simplex Time, and then Mr. 
Peril of Stromberg Time in -- I believe it was in Mr. Bridge's office. 
MR. THOMPSON: Who is Mr. Bridge? | 
THE WITNESS: Superintendent of Schools in Washington County. 
We used his office only because it was a convenient room. He |was not 
there. We interviewed Mr. Wollen concerning this system and I think I 
have it here. Yes. He gave me a copy of this particular line drawing 
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at the time. 


Q. The same one? A. The same as this. 

Q. Is this now in evidence? A. Yes. It is in evidence. It was 
evident at that conversation that this system -- and we discussed it as 
thoroughly as possible -- that this system was not in keeping with the 

359 specified system and I asked Mr. Wollen, since he could not 
answer all of the technical questions fully, to have his Engineering 
Department write a letter detailing some of the components of this 
system more thoroughly than he was able to do at the time, being a 


salesman and not an engineer. This he did, and on the basis of this 


further description of the system -- and incidentally, I might say that, 
at the same time we met with Mr. Wollen, we also met with Mr. 
Perrill, who took no exceptions to the system as specified, and stated 
that his company would fulfill the intents of the specifications. 

Q. Who is Perrill? A. Mr. Perrill was a representative of the 
Stromberg Time. So I advised and again this was an informal thing, 
since we had no official submissions, I advised Mr. Crunkleton that from 
what I had learned of the Simplex System, both through this drawing and 
through a further description which came under the signature of Mr. 
Scoffield, who is the Sales Manager of the Simplex Company, it did not 
look as if the Simplex equipment would fulfill the specifications. By 
the same token, it seemed as if the Stromberg Time Equipment would. 

Now, this was on the basis of an informal review, as described. 

Q. There was never any formal submission, was there? A. Of 
the Simplex equipment, no. 

Q. Yes; and let me suggest to you that you inadvertently made a 

360 slight error. You referred to Mr. Crunkleton as having contacted 
you through the general contractor. Will you accept a correction that it 
was the Bowen Company at that time? They were the electrical con- 
tractor. A. Well, it was Crunkleton who contacted me at that time, 
and I believe at that time, i may have been under a misapprehension but 
I believed at the time, that ‘Re was the electrical contractor. 

Q. On February -- early in February 19 -- A. Let me see, the 
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date of this letter from Simplex is April 10, 1957. 
Q. By that time he was contractor. I call your attention to the 
fact that the line drawing is dated February 6, 1957. A. Let me see if 
I can see the stamp on this. The copy of the line drawing that I|have 
here is stamped, "Issued April 10, 1957, by the Engineering Depart- 
ment." I presume this is the Engineering Department of Simplex. 

Q. It was probably at the same time as the letter was sent to you? 
A. Yes, sir. 

Q. Now, at that time, the Crunkleton Company was the electrical 
contractor, was it not? You knew there had been a change in electrical 
contractors? A. From this original meeting that Mr. Thompson refer- 
red to, I was certainly aware there was two possibilities, yes. 

361 Q. Just to finish this subject here, Plaintiff's Exhibit No, 15, I 
direct your attention to the fact that this is marked just as the other one 
is marked, but it is February 11, 1957. A. Yes, sir. 

Q. Well, in any event, let's get down to this meeting for a minute 
or two, that occurred in February at Hagerstown at which you were 
present when Mr. Hedin, as you have testified, indicated he was perfectly 
willing to accede to the Board's suggestion that he employ Crunkleton. 

A. This was the impression that he gave me personally, yes, sir. 

Q. Yes. There was no discussion at that meeting that he had 
signed a contract with the Bowen Electric Company, was there? A. No, 
sir. Not when I was in the meeting. 

Q. Not while you were present at the meeting. Were you there 
throughout the meeting? A. I believe I was. 

Q. This submission by Simplex, you already testified never went 
beyond the informal stage because you indicated, from what had been 
submitted, that the system as indicated by what they had submitted, 
would not meet your specifications? A. That is correct. 

Q. There is no doubt in your mind but what that Simplex could 

362 have submitted a system to you that would have been within your 
requirements, is there? There is nothing inherently wrong with the 
Simplex System that would disqualify it? A. As presented to me, yes. 
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Certainly; otherwise I would not have made the remark that I did. 


Q. What was that? A. That the system, as presented to us, did 
not fulfill the drawings and specifications. Now, whether or not Simplex 
is capable of building a system which would comply, I could not say. 

All I know is what they showed us. 
* * * 
Washington, D. C. 
Wednesday, November 19, 1958 

* * * * * 

367 MR. THOMPSON: At this time, Your Honor, I would like to intro- 
duce, as Defendant's Exhibit 13, the financial statements of the F. S. 
Bowen Electric Company, Incorporated, for the year ending June 30, 
1957, which document has been previously used on examination of the 
plaintiff's president, and has previously been marked as Tolson Exhibit 
1 for identification. 


* * * * * 


370 (The Bowen Company financial statement 
for year ending June 1957 was marked and 
received in evidence as Defendant's Exhibit 
No. 13.) 


* * 
WESLEY M. DORN, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. THOMPSON: 

Q. Doctor, will you give us your full name and address? 
A. My name is Wesley M. Dorn. I live at 1549 Northwick Road, 
Baltimore, Maryland. 

Q. What is your profession, Doctor? A. Iam School Adminis- 
trator. 


Q. And where are youemployed? A. Iam presently employed 
with the State Department of Education in Maryland. . 


Q. In what capacity? A. Iam supervisor, working on some re- 
search at the moment. 
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Q. Doctor, directing your attention to the period 1956 to 1957, did 
371 you have an official position with the Washington County Board of 
Biucation in Maryland? A. I was assistant superintendent for business 
affairs in the Washington County Board of Education. 
Q. What generally and briefly were your duties? A, Well, 
Washington County has a line type of administration -- in other words, 
a general superintendent of schools and two assistant superintendents. 
Under the assistant superintendent for business there were six super- 
visors -- one a supervisor of new construction, another a supervisor 
of maintenance and operation, a supervisor of purchasing, cafeterias, 
accounting and transportation. 
Q. Would it be correct to say that during this period you jhad the 
general supervision of the new construction in Washington County? 
A. That would be correct. | 
Q. And directing your attention specifically to the North Hagers- 
town High School in Washington County, Maryland, what if any connec- 
tion did you have with the letting of the general contract to the J. D. 
Hedin Construction Company? A. Well, Isat in on board meetings, 
and also at the time that bids were presented. Mr. John Bear would read 


or open the bids, and I would do the opposite, either open or read. 


* * * * * 


332 Q. Your organization worked under the county commissioners, 
did it not? A. Yes; we were fiscally dependent upon the county|com- 
missioners. 


Q. You mean by that that you got your money from them? A. That 
| 
is right. The county commissioners determine the funds that the Board 
of Education gets. 


Q. And this was your particular department, being assistant 
superintendent for business? A. That is correct. 
373 Q. Now what instructions, or requests, or call it what you want 
to -- describe it yourself -- did you receive from the county commis- 
sioners with respect to the location of contractors or subcontractors 
which were to be used on school construction? A. The county commis- 


sioners expressed their interest in using local subcontractors wherever 
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possible. 

Q. Now, Dr. Dorn, did there come a time when it came to the 
attention of you and other members of the School Board that the Hedin 
Construction Company proposed to use the Bowen Electric Company to 
do the subcontract work on the North Hagerstown High School? A. Yes, 
it did. 

Q. Asa result of that information, what action was taken by you 
or by the board members? 

* * * * 

THE WITNESS: No action was taken by me directly. 

BY MR. THOMPSON: 

Q. Well what action, then, was taken by the SchoolBoard? 

* * * * * 

374 THE WITNESS: The Board had discussed the subcontractors. In 
this case there were two names submitted as the electrical contractor. 
Bowen was one and Crunkleton was the other. The president of the 
Board in this case met with a group of people in the Board office. IfI 


remember correctly, that was Mr. Summerville, Mr. Bear, myself, 


Mr. Hedin, and'I think another gentleman -- Iam not sure, but I think 
it was Mr. English. And told Mr. Hedin -- 
BY MR. THOMPSON: 

Q. Were you present? A. Yes, I was present. 

And told Mr. Hedin we understood he preferred to use one of 
those contractors, Mr. Bowen. And we asked Mr. Hedin whether it 
were possible for him to use Mr. Crunkleton, or the Crunkleton Com- 
pany; and informed him of the general feeling of the commissioners. 

Q. Do you recall what Mr. Hedin's response was to that conver- 
sation? A. Weill, I don't remember the exact words. I remember the 
meeting as being rather brief, and Mr. Hedin saying that he thought 


he could do so. 
* 
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CROSS EXAMINATION 
BY MR. GEIGER: 

Q. Did Mr. Hedin tell you that he had a written contract with 
Bowen Electric Company? A. I don't remember any mention of a written 
contract. 

* * 

RAY A. PHELPS, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. THOMPSON: 

Q. Will you give us your full name, sir. A. Ray A. Phelps. 

Q. And what is your business, sir? A. lama consulting 
engineer. 

Q. And where is your office? A. Minneapolis, Minnesota. 

Q. What is your educational background? A. Tama graduate 
of the College of Engineering, University of Wisconsin. 

376 Q. Have you had any electrical contracting experience ? AI 
have had 15 years in electrical contracting experience as an independent 
electrical contractor. And in that period of time I have worked in 17 
states, the District of Columbia and the Territory of Alaska ey 

* * * * * 

My work was 100 per cent at a distance from my office. I worked 
principally on hospital construction. In the course of my 15 years, I 
did the work at 22 veterans hospitals, six Catholic sister hospitals, 
eight county and state hospitals, two private hospitals. | 

I also worked in six high schools, one state teachers college, two 


large manufacturing plants, two major air fields, five federal buildings-- 


that is, combination courthouses and postoffices' -- one major housing 
377 development, and two large private estates, including all high-tension 
work serving those estates that were located some distance from the 
source of power. 
Q. I take it, Colonel Phelps, that these jobs you have described 
have all been electrical work. A. All electrical work, yes, sir. 
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Q. Have you done any work in the state of Maryland? A. Yes. I 
had the work in the federal building of Baltimore, Maryland. 

Q. Have you been employed by the Government? A. Yes, I have. 

Q. In what capacity? A. Well, in and out of the Army, both. 
But in private work I was at one time the chief of the construction division, 
Branch 8, of the Veterans Administration, having the five-state area 
in the north central states. 

Q. And during your Army service did you have any connection 
with construction? A. Yes, sir. My Army experience was almost en- 
tirely construction, both in World Warland. In World War ILI was 
chief of construction for the Chemical Warfare Service, with my office 
here in Washington. That is now known as the Chemical Corps. 


Q. Now, Colonel Phelps, you have been in attendance at this 


378 trial during all of the open sessions, have you not? A. Yes, sir. 


Q. And you have examined the exhibits which have been placed of 
record by both the plaintiff and defendant, in so far as they pertain to 
the proposed construction of the North Hagerstown High School by the 
Bowen Company? A. Yes, sir. 

Q. And have you made a study of the exhibits and, based upon 
your experience, come to any conclusions respecting the proposed pro- 
fit of the Bowen Company in the construction of this job? 

MR, GEIGER: Objection. 

THE COURT: Overruled. 

BY MR. THOMPSON: 

Q. You may answer. The answer is yes or no. Have you done 
these things? A. Yes, I have. 

Q. Do you have the sheets of paper before you which are the re- 
sults? A. Yes, sir, I have. 

MR. THOMPSON: I would like to have this marked as Defendant's 
Exhibit 14 for identification. 


(The Phelps work sheets were marked 
for identification as Defendant's Ex- 
hibit No. 14.) 
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379 MR. THOMPSON: I believe, Your Honor, it would facilitate the 
presentation by this witness if Your Honor has 2 copy of it so that Your 
Honor can follow it. I have given copies to the other parties. 
BY MR. THOMPSON: 

Q. Colonel Phelps, what is Defendant's Exhibit 14 for identifi- 
cation? A. This is a comparison of the estimate made by the ¥, S. 
Bowen Company and the actual costs on the job as they are apparent on 
this date and in accordance with my best judgment. 

Q. Now will you explain, Colonel Phelps, the figures on Defen- 
dant's Exhibit 14? A. On the left column of sheet number 1 of this ex- 
hibit I have copied the figures from Mr. Bowen's recap, which was 
Plaintiff's Exhibit No. 3. I believe they will be found to be copied 
exactly as shown on that exhibit. At the bottom of this column I] show 
the price agreed upon with the J. D. Hedin Construction Company, of 
$310, 000, and note that the above price is to include temporary, electri- 
cal work. 


Now on the right side, in the right column, I have taken the items 


similar to those used in Mr. Bowen's estimate and have worked out 
what is the apparent cost of the job as of this date. I would say that I 
have checked the plans, the specifications and the estimates made by 
Mr. Bowen and others on this work, and it is my opinion that the esti- 
380 mate as taken off is what we would term a "tight" estimate. 
Q. What do you mean by that term? A. I mean that the esti- 
mator in taking the quantities off of the plan was working with the idea 
of the minimum amount possible rather than a larger amount. (May I 
explain that a little further? 
Q. You may. A. The electrical plans show only the horizontal 
plane. They indicate the electrical outlets and the panel boxes from 
which those outlets are fed. In taking off an estimate and scaling from 
the plan, they can scale only the horizontal distance. But in every run 
of conduit between outlets and outlets, or between outlets and panel 
boards, there is additional conduit required, due to the fact that all of 


the conduit runs are not on the horizontal plane. There are verticals, 
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bends in and out; and the amount of these additions that must be made 
to the scale measurement is a matter for the estimator on his experience 
and what he considers will be required in addition. But that cannot be 
measured. 

This is also true for runs to switches, receptacles and so forth 
that are located on the vertical walls which do not show and cannot be 
sealed directly from the plan. 


Now, taking a tight estimate, the man in figuring these additional 


lengths of conduit would hold that down to a minimum, instead of, if he 
381 was making a rather loose estimate, he would use larger quantities. 

The estimate made by Mr. Bowen was made exactly the same as 
I made my own estimates when I was in business and I did all my own 
estimating. 

The estimator takes off the quantity of materials, of each dif- 
ferent type and size, and lists those on his estimate. In the checking 
of these material estimates it is my opinion that the Bowen estimate is 
approximately five per cent low throughout. 

It has been shown that there were omissions in the fixture sche- 
dule that amounted to somewhat more than five per cent. And the 
figures of Mr. Bowen's estimate of the cost of material was $207, 638. 

Mr. Crunkleton testified that his cost was $226,934, which is a 
difference of $19, 251, or approximately nine per cent higher -- Mr. 
Crunkleton was -- than Mr. Bowen. 

But it is my opinion that the five per cent is very close to right. 
And I have therefore put in a second figure, adding five per cent to Mr. 
Bowen's figure of $207, 683. 

Now the labor is based upon the material directly. There is a 
unit of labor for each unit of material. Therefore any increase in the 
amount of material would reflect a similar increase in the amount of 
labor. Mr. Bowen's estimate of 17,265 labor hours, as is given in the 
lefthand column, would therefore increase by five percent, which is an 

382 increase of 863 man-hours, making a total of 18,128 man-hours. 
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Mr. Bowen testified that he used, and he shows in his figures 

that he used, a rate of $3.25 per hour for electricians. He also testi- 
fied that that was based on $3 per hour for productive labor and |25 cents 


per hour to cover supervision and those items of expense which are 
directly chargeable to labor cost, that is, the taxes, such as the unem- 
ployment insurance, social security, workman's compensation, and 
electrical welfare. Those were to be covered by the 25 cents per hour 


addition. 
I therefore have taken the 18, 128 hours and multiplied it by the 
$3 an hour, and I have $54, 384, which is the productive labor as esti- 
mated. 
It developed and has been shown by testimony that the actual 
labor rate on April 1, when the first of the electrical work was done, 
April 1, 1957, was $3.25 per hour. The job records show that in the 
month of April 1957 there were 400 man-hours of electrical work done. 
I have therefore set up the 400 man-hours at the differential of 25 cents, 
which is the difference between the $3 and the $3.25 for that period, and 
I have the figure of $100. 
On May 1, 1957 the electrical rate increased to $3.38 per hour. 
That is a matter that has been testified to. I have therefore taken the 
383 18,128 hours, deducted the 400 hours included above, multiplied 
the product by the 38 cents per hour, andI come up with the figure of 
$6,888. That is additional cost in direct labor due to changes in scale. 
As it will be noted that I used the $3 instead of the $3.25 up above, 
in figuring the cost, because I am going to set out a separate cast for 
the job supervision and for those expenses. These were to be covered 
by the 25 cents an hour in the estimate at the lefthand side on the sheet. 
The job supervision would consist first of the superintendent. 
Mr. Bowen said that he made a trip to Hagerstown and interviewed a 
local man there with the idea of hiring that man as a superintendent on 
the job. He did not say and I do not know what he agreed to payjhim. 
But I do know that for a similar position Mr. Crunkleton paid $4 per 


hour. 
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The span of this contract, from April 1, 1957 to November 1, 
1958 -- and the job is not finished yet; but I only used it up to November 
ist -- is a total of 83 weeks. The job superintendent for the electrical 
job must be on the job from the time he starts his work until the key is 
turned in the door and the job is finished, because he is the representa- 
tive and must take full responsibility for the job, and the electrical work 
is the last thing finished on the job. And Mr. Bowen will verify that, I 
am sure. That is a total of 3320 hours, and I have multiplied that by 
the $4 and got $13, 280. 

384 Now other Supervision on that job consists of the job foreman. 
This is a matter of union regulations. Union regulations are that a job 
foreman must be provided whenever you have up to 10 men, one above 
10 men, two, and so forth, which was given in Mr. Crunkleton's testi- 
mony. 

The crews will vary on a job like that from time to time, andI 
have assumed -- and this is just on judgment only -- that the crew would 
be above 10 men and require a second job foreman for one half of the 
time. You will note that I am giving credit to the fact that Mr. Bowen 
intended to use a local man as his superintendent, who should be a mem- 
ber of the same union that these men would come from, and therefore 
could do a certain percentage of the job foreman's work when the crew 
was small. That would not be true if he used an outside man. But he 
planned on using a local man. 

I figured that one half of the time, or 1660 hours, he would have 
to pay a differential of 25 cents an hour for the job foreman, which is 
$415. That is the cost of the job supervision. 

The other job overhead, first I have the percentages of taxes 
and so forth listed here, which anemployer must pay, and this is based 
on the dollar payroll of the job. It is the Maryland unemployment tax, 
for 2.7 per cent, social security, 2.25; public liability, which is not a 


requirement but a. very essential thing for a contractor to carry, and 


385 which is only four one hundredths of a per cent; workman's com- 


pensation, 6.845 per cent; electrical welfare, one per cent -- making a 
total of 12.799 per cent of the payroll. 
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The total payroll, which would include the direct labor costs 

and the supervision, is $75, 067, and, multiplied by 12.799, gives 

$9, 617. | 

Additional job costs. He must have worked out of town. And may 
I add here that in Mr. Bowen's estimate it appears that this estimate 
is made up exactly as he would make up an estimate for a job located 

within easy access radius from his own office, and not one at 100 

miles or nearly that away from his source of supplies. He would have 

to put on a temporary office and a warehouse. | 
This building, covering about the major portion of seven acres 

of ground, is located at the north city limits, I believe, of Hagerstown, 

if my directions are correct. It is in the open, along a public highway. 

It would not be possible to leave any type of material unguarded in this 

open lot. 
It was necessary to have a storehouse for all the materials he 

put on the job, fully equipped so that he could rack up his conduits and 

so forth, have bins for all of your various things, because all of those 

items will cut down on his costs of building in time. 
386 He also has to have an office, because all of the timekeeping, 

all of the paper work involved in this operation of this job -- and it is 
a large job -- must be done at the site. And the estimate for those 


temporary buildings is $2,000. I have had experience with that and I 


know that that is what it would cost. | 
I also know that the salvage value of such buildings when they 

are through a job is ‘about what it would cost to wreck them. If|you can 

sell them as they are, if you get out your wrecking costs, you do very 

well. So I have put nothing in for a salvage value -- $2, 000. 
He also must have a truck on the job. AsIsay, this job is spread 

over a big area, and he has a warehouse where he is keeping his material. 

He must have some way to move that to the various places it is|going to 

be used, because he cannot afford to pay electricians to carry that 

material. And that truck will be on the job -- and Mr. Crunkleton had 

one on the job, although his office was only nine miles.away -- continuously 
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through the job.’ That is 415 days, and I put the operating cost at $3 a 


day. That is gasoline, tires, battery and what not. And that is $1, 245. 

He must have at least one laborer on the job at all times for the 
miscellaneous work. This laborer can be the truckdriver also. He is 
a man to handle'the materials in and out of the warehouse, to keep 
things in order, | to do all the miscellaneous cleaning and what not that 

387 an electrician must do behind his own work. The general contractor 
does not take care of it. 

So that is a minimum of labor, common labor, you would have. 
And that man would be on the job from the first day until the end. That 
is 3320 hours, and the rate for common building labor is $1.80, which 
is $5, 976. 

He also must have a telephone. He cannot operate a job like that 
without a telephone. He cannot use the general contractor's telephone 
in another shack, because that is busy all the time, and I know from 
experience that you are shut out from that. 

I have not included any long distance calls between the office and 
the home office. I have put down a standard rate of $6 per month for 
19 months -- $114. 

Miscellaneous office and job supplies. That includes first aid 
materials; sanitary materials, such as drinking cups and what not; the 
office supplies they need -- paper, pencils, and what not -- at $1 a day, 
which is $415. 

Now he must supply this job with tools. The electricians come 
on the job with a pair of pliers, a rule, a hammer. That is about all 
that they will furnish. The electrical contractor must furnish every 
other tool used, I put the total value of the tools to supply a job of this 
size at $3, 000. 

388 I am prepared to give a list of those tools, but I will not take the 
Court's time to do it. Ihave figured that the use, the wear and tear, 
loss, and so forth, on those $3, 000 would be 50 per cent of the value. 
And if he salvaged $1, 500 he did very well. So I put $1, 500 for the cost 
of using them. 
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The next item is the temporary wiring which was added to) this 

contract. I know from very sad experience that to put in an agreement 
to do the temporary wiring on your contract can lead you into a great 
expense. I have considered this job only as a normal job; and the ex- 
pense would be therefore normal in the temporary line. This includes 
the temporary work from the pole line in the street, the service com- 
pany's line, into the buildings, the meters, switches and so forth re- 


quired for that. That is one part, but a small part. The big part of the 
| 


temporary wiring cost is the temporary wires that must be ran inside 
the building for the service of the workmen that are employed. 
Now this is a large building, covering a great deal of area. There 
are very few windows in many of the areas. It requires temporary 
light practically throughout the entire building, and therefore the electri- 
cian would be expected to string the temporary wires and provide the 
temporary light outlets for the lighting. 
In addition to that he must provide a means to supply temporary 
power to all the craftsmen on the job. And every craft of this day is 
389 using many electrical tools. That requires receptacles or some 
other means of attaching these tools throughout the area. The principal 
user and one of the heaviest users is the man that does the terrazzo 
driving, or grinding. 
Terrazzo floors extended throughout, similar to these wejhave in 
front of the courtroom, throughout these buildings, and they had to be 
ground with power lines; and that grinding had to be done, all but the 
finished grinding, prior to the time that any of the permanent wiring 
would have been in place. | 
Therefore in my opinion the figure of $5,000, as cost for tthe 
temporary wiring, is a conservative figure. 
On the home office overhead I have copied the figure that Mr. 
Bowen has used in his estimate -- $26, 431. | 


THE COURT: Before we get into that, we will take a recess. 


(Following brief recess:) 


BY MR. THOMPSON: 
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Q. Colonel Phelps, you were down to the home office overhead, 
on sheet 2 of Defendant's Exhibit 14. Will you resume your explanation. 
A. As Iistated before, I used the figure $26, 431, which was Mr. Bowen's 
overhead figure in his estimate. To check his overhead I used the fig- 


ures given by Mr. Bowen in his financial statement, which is a report 


of audit for the year ending June 30, 1957. 


390 In this report of audit he has given his overhead figures. He has 
included in these a number of items that would be direct job costs, and 
I have eliminated those. That is, the electricians' benefit fund, in- 
surance, the taxes on the payroll, and trucks and automobiles. Taking 
that out, he shows that his total overhead for the year was $123, 975. 
That against a sales, which is shown on the next page, of $1, 476, 000 
for the year, shows an overhead of 8.4 per cent. And using that against 
the $310, 000 sales price for this job -- which incidentally was to be a 
one-year job -- was 8.4 times that would be $26,100, which checks 
reasonably close to the $26, 431 Mr. Bowen used. 

The next figure is the home office overhead, the expense of 
supervisory personnel from the home office to the job. Iam not in- 
cluding the time of the personnel, because that is in the overhead. But 
a job operated 100 miles from base must have supervision, direct super- 
vision, from the home office; and I have figured that at a minimum of 
once in two weeks someone would be on the job from the home office to 
see how it worked. 

The actual expense of a 200 mile trip, meals and so forth, at 
$30 a trip, at 40 trips, is $1200. That makes a total of $346, 624. 

Q. What does that total represent, Colonel Phelps? A. That 

391 shows the total cost of the materials, labor, and job supervision, 
and overhead, based on the original estimate of materials cost. 

I now show below the possible savings that Mr. Bowen could have 
made in his purchases of materials -- "Savings from the material costs 
used above." These are referred to in Plaintiff's Exhibit No. 19. 

The panels and switches, it has been shown by testimony and on 
the board, would be a savings of $150. I did not copy the figures for that. 
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On the fixtures, in the exhibit Mr. Bowen shows the fixtures at 
$82,576, that he could purchase the m for $73, 493. But as all the fix- 
tures were not in the figure, and we have used a figure of five per cent 
addition, I added five per cent to that cost, which made $77, 164, or 


showing a possible saving of $5, 412. 
On the clock system Mr. Bowen's figure in the original estimate 

was for $32,700. The best quotation I have found for the IBM system 

was $25,000, which would be a saving there of $7, 700. | 
The transformers I have taken as shown on the exhibit,as a 


saving of $603. 
Conduits and wires, I have taken the figures as shown on Exhibit 

19, adding the five per cent similar to the way the fixtures were figured, 

and it shows a possible saving of $2, 241. 

392 So the total possible saving, apparent possible saving, was $16, 106. 

This makes a grand total of the apparent actual job cost to date of 

$330, 518, for which Mr. Bowen would receive $310, 000, which| shows 

an apparent loss to Mr. Bowen, had he continued with this contract, 

of $20, 578. 
Q. In fact, Colonel Phelps, that last figure is $20,518, isn't it? 

A. Oh yes, 18. I was reading my figure wrong. 
Q. Colonel, did you actually inspect the buildings now atthe North 

Hagerstown school? A. Yes, I have been over the job, very carefully. 
Q. Now based upon your experience, Colonel, can you tell us 

what that is with respect to the quality of labor when you are in janother 

area? A. Well, the situation is simply this, that the local contractors, 

who are working with a certain unit of the electrical union, are acquainted 

with all of the men that are normally in that area and members (of that 

union. They know their abilities, and they also are very familiar with 

the business agent of the union, who is also a local man. Therefore 

they have the advantage of being able to select and tell the business agent 

they would like this man, that man, and so forth, if they have work for 

him; and they get it. 
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393 The men would prefer to work for a local man, because he will 
have another job in the future and they live in that area and they want 
to be working. And they will give him a full day's work or a much 
better day's work that they would for a stranger coming in from the 
outside. 

Then the men that are left for an outside contractor coming in 
there are those that are not employed by the local contractors, and 
they are the poorest quality in that area. That is of local labor. 

There is always a certain amount of drifters that come in to locals 
when a job is in progress in the area. The drifters are a poor quality 
men, but they would make up the balance of the men. The outside con- 
tractor would not be able to bring men from his own local, unless no 
men were available in the area. He must employ every man in the area 
before they would allow a "permit man, "as they call a man coming 
from another area, who must come in and pay a certain rate per day 
permit charge. 

Q. Colonel, is that a factor which a subcontractor would cal- 
culate upon to determine the productivity of his labor? A. Oh, he 
would have to. 

Q. Have you taken any consideration of that factor in your figures? 
A. Ihave not shown any figure in here for loss of efficiency whatever. 

394 I am figuring that to that extent Mr. Bowen's estimate may in the 
hour basis might have been in there. I do not know. But I did not in- 
clude anything for lack of efficiency in this breakdown. 

Q. If you had, the cost would have been higher? A, It would 


have been higher. But it is something you cannot evaluate. 


Q. Now, Colonel Phelps, did you examine the plans and specifi- 
cations in this case carefully? A. Yes, I have. 
Q. Have you had experience in taking off plans and estimating 
them? A. I did all of my own estimating. 
a * * * * 
403 MR. GEIGER: Let the record show that with leave of Court lam 
calling the witness McLeod out of turn as a rebuttal witness. 
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Thereupon 


JOHN W. McLEOD, 
being previously duly sworn and now called out of turn as a rebuttal 


witness, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. GEIGER: 

Q. Mr. McLeod, you have identified yourself before as the 
supervising architect for this school job. A. Right. 

Q. Will you tell us what the present state of the job is? |A. The 
job is not yet totally complete. It is at the stage now where there are 
a few odds and ends here and there to be done. It is awaiting final in- 
spection by our office and the mechanical and electrical engineers, at 
which time we will produce what we call a "punch list, " known jin the 
trade, which will pick up all the things that we see that still need to be 
done, or work that needs to be corrected or adjusted. And when that is 

404 done, then the contractor will go back and make those corrections, 
and we will make a final inspection. That is the stage at which the pro- 
ject is at present. 

Q. Is the building occupied as a school presently? A. The 
building has been occupied as a school since the 4th of September -- I 
think that is the day -- soon after Labor Day or a few days after Labor 
Day. 

* *x * * * 

THE COURT: Was there any time limit set within which this job 
had to be done? 

THE WITNESS: The contract required that the job be done -- 
and that was in the specifications -- I believe April Ist, 1958. 

THE COURT: Was there any penalty provided? 

THE WITNESS: There is a penalty provided in that. The board 
has now under consideration extensions of time which the contractor has 
filed, but has not as yet made a decision. 

THE COURT: What was the reason, if any, for the failure to 
complete it within the time specified? 
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THE WITNESS: The major reason for failure to complete within 
the time specified was based on two points, as I recall the correspon- 
dence with the board -- the fact that last winter was an abnormal winter, 
as far as construction is concerned; and in the summer of 1957 there 
was a strike in the plant of the people making the windows. That strike 

405 Ibelieve lasted possibly 60 days. But it threw the project in the 
winter and we were not able to close the building in so that work could 
be done in the winter time, except in small areas, so that the project 
then was thrown back a matter of two or three months. So this is the 
consideration the board now has on extension. 
BY MR. GEIGER: 

Q. And during the period of suspension there was no work done, 
I take it? A. Oh, there was work done, in those areas where work could 
be done, where they were able to work. 

* * a 

MR, SCHUCHAT: Mr. Perrell. 

Let the record show this witness has been called out of turn as a 
rebuttal witness by the plaintiff, if the Court please. 

Thereupon 

406 DONALD HALL PERRELL, 
being first dulyisworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SCHUCHAT: 

Q. Mr. Perrell, would you state your full name and address? 
A. Donald Hall Perrell. That is 3463 Ninth Street, Northwest. 

Q. And by whom are you employed? A. Stromberg Time Cor- 
poration. 


Q. Did there come a time when you sold a clock program for the 
North Hagerstown High School to the Crunkleton Electrical Company? 
A. Yes, sir. 

Q. At what price did you sell it? 


* 1k * 
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407 <A. Let me refresh this information here (referring to papers). 
The total price was $15, 675. 
* * * 
CROSS EXAMINATION 
BY MR. THOMPSON: 
* x * * oe 
Q. You don't tell us that the $15, 675 is all that the Stromberg 
system expects to collect from Mr. Crunkleton on the basis of this 
408 sale? a. That is the total price. That is the contract price, yes. 
Q. And you tell us, as a representative of the Stromberg system, 
that there will be no additional billing to Crunkleton? A. None whatso- 
ever. | 


* * * * * 


415 MR. THOMPSON: Before cross-examination is resumed |of 
Colonel Phelphs, I would like to offer Defendant's Exhibit No. 14 for 
identification into evidence as an examplification of the witness’ testi- 
mony. 
THE COURT: Let it be received for that purpose. | 


416 (The work sheets heretofore marked 
for identification as Defendant's Ex- 
hibit No. 14 were accordingly received 
in evidence. ) 


Thereupon 
RAY A. PHELPS | 
returned to the stand and was examined and testified further as|follows: 
CROSS EXAMINATION 

BY MR. SCHUCHAT: 
Q. Mr. Phelps, how long have you been retained by the J. D. 
Hedin Construction Company? A. A period of about two and a half 


years, at various times. 


| 
Q. Were you engaged to work on this case, or for other ¢ases 


as well? A. Other cases -- other matters, I should say, rather than 


"cases." 
* 
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417 THE COURT: And your experience with the Army is over how 


many years? 

THE WITNESS: At the time of my retirement I had nine years' 
active duty, but a total of 31 years active and reserve. 

THE COURT: And during that period of 31 years you have been 
engaged in estimating in the Army? 

THE WITNESS: Only during the period of active duty, sir, when 
I was on active duty in World War I and I. 

BY MR. SCHUCHAT: 

Q. Mr. Phelps, you testified that you had spent, I believe you 

said, 15 years in the private electrical contracting business? A. Yes, sir. 
418 Q. In what period of time was that? A. From 1919 to 1934, I 
believe are the correct dates. 

Q. And since 1934 comprises your Army time and your time as a 
consultant? A.! I didn’t quite understand the question. Since that time, 
what is that? 

Q. Have you been in the private electrical contracting business 
since 1934? A. Not in private electrical business. I have been in 
charge of construction work continuously. And the electrical work has 
been one of the major items in the work I have had supervision of, 

Q. Mr. Phelps, if you will look at Defendant's Exhibit 14, the 
righthand column, the first item you have there after the estimate of 
material of Mr. Bowen's, is an additional $10,384. Now that $10, 000 
is based on your conclusion and your experience, after having listened 
to the testimony of Mr. Crunkleton with regard to the increased num- 
ber of fixtures which would be required, and your study of the plans 
which convinced you that the material estimate of Mr. Bowen's was five 
per cent lower than it should be? A. It was my opinion formed after 
careful study of all of the documents you mentioned, and the hearing of 
the testimony, as well, which was developed here. 

Q. The testimony of Mr. Crunkleton? A. I would say based on 

419 all the testimony. 
Q. But that isn’t based on the invoices of how much Mr. Crunkleton 
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paid for this material? A. Ihave reviewed those, yes. 
Q. You have reviewed them? A. Yes. 
Q. Then how much did the materials cost Mr. Crunkleton? A. I 
haven't a total. Ihave reviewed the individual items. 
Q. Although you have reviewed it, you didn't add it up; but in- 
stead your figure is based on an estimate based on the testimony that 
has been here and the plans and purchase orders? A. And the individual 
items, comparing them, the individual items, between the estimate 
made by Mr. Bowen and the purchase orders placed by -- the individual 
items, but not totals. . 
Q. And the purchase orders, not the invoices? A. Purchase 
orders, not invoices. That is correct. 
Q. Now am I correct that the total figure you have for labor on 
this job is $84,684? That is the $75, 067 plus $9,617. A. Including 
the tax, you refer to, yes, sir, I believe that is right. 
Q. And it is your opinion, based on your experience and your 
study of the plans, the testimony that has been given here, that that is 
what the labor would cost, $84,684? A. Including those overhead 
items, and based on the materials and the items as listed here, that is 
in my opinion what the labor would be. That is what I have set down here. 


Q. Now you were conscious, Iam sure, Mr. Phelps, that your 
opinion of the labor of $84, 684 compares with Mr. Bowen's estimate of 
$56, 000 and Mr. Crunkleton's estimate of $53,000? A. Mr. Crunkleton's 
estimate was not considered in this, as the job is not finished, for one 


reason. And Mr. Crunkleton was the local contractor, had an edge, a 
great advantage on the labor. 
Q. Now, Colonel Phelps, you said the job isn't finished. | As a 
matter of fact the job is finished, except for minor details, is it not? 
A. Ihave been through the job, and there are a number of items yet to 
be -- 
Q. The purchase list hasn't been made up and completed, You 
were here when Mr. McLeod, the architect, testified. A. He said that 
the -- 
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Q. You don’t disagree with Mr. McLeod's testimony as to the 
state of completion? A. None whatever. 

Q. And your figure of $84, 000 is not based on how much it cost 
Mr. Crunkleton to do this job thus far; it is based on your estimate of 
what it should have cost? A. Based on my estimate of what it would 

have cost Mr. Bowen to do the work, yes, sir. 

Q. And you don't take into consideration what it cost Mr. 
Crunkleton to do the work, although those figures are available. A. As 
1 mentioned before, Mr. Bowen and Mr. Crunkleton are working under 


different conditions on this job. 


Q. Isee. Now as long as you are on that point, you I believe 


testified on your direct examination that when you were in the private 
electrical contracting business you did business in 27 different juris- 
dictions. I think that was the figure. A. I think it was more than that. 

Q. Well, more than that. When you were doing business, you 
were not the local contractor, then. A. No. 

Q. AndI presume that, being intelligent, you would not have 
continued in the business if an outside electrical contractor suffered a 
very substantial handicap. A. The work I was on was more or less of a 
specialty nature. I was working on a particular type and class of build- 
ings, primarily hospitals. And I had more experience, and knew where 
to purchase materials in that particular line of work, than the average 
electrical contractor in the immediate area where that one single unit of 
that kind was constructed. 

422 Q. I think we can agree, then, from what you say that the secret, 
if there is any, in the electrical contracting business is buying the 
materials. A. Oh yes. 

Q. The secret is not in performing the labor. That is pretty 
standard, isn't it? A. The performing of the labor on it, you said, if 
I may, if I understood you right, that the success of electrical contract- 


ing was in the -- 
Q. In the buying of materials. A, The buying of materials is 
where the majority of the profit can be made. That is true. Because in 
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this, as in any other kind of building construction, if you break 
on your labor estimates you think you are doing very well. 

Q. As a matter of fact, the labor is the relatively minor part. 
It isn't insignificant. But the labor here under Mr. Bowen's estimate 
is $56, 000, and the original estimate of the material is almost four 
times as much. So the labor is not the significant part; it is the ma- 
terial buying that is the most significant. A. As far as the contract is 
concerned, the labor is very significant, in that it can make or break 
the job. 

Q. But the profit comes in buying the materials. A. Yes, sir. 

423 Q. Now your figure of $54, 384, this is simply by adding addi- 

tional man-hours, which you say would be required because the material 
estimate is too low? A. That is correct. Because the original man- 


hours are based on the original material estimate, and any addition to 
| 
| 


Q. And your assumption is that the five per cent in dollar volume 


the material would have likewise an addition to the labor. 


more of materials will require five per cent more of man-hours of 
labor? A. That is the way it would appear on the paper. | 


Q. I mean, that is the assumption on which you have done. 
A. That is correct. 


Q. And you don't know where the five per cent, you don't have 


the items that this five per cent consists of. This is just an overall 
estimate? A. An overall estimate, yes, sir. 
Q. Now you have an item of $13, 280 for job supervision, | showing 

the pay of a superintendent from April 1, 1957 to November 1, 1958. 
A. Yes, sir. 
Q. A period of 83 weeks. And a foreman for half of that lberiod: 
Well, that is something different. 
You are assuming there would be a job superintendent on that job 
for 83 weeks. A. That is correct. | 
424 Q. Even though you have just heard Mr. McLeod testify that the 
“ school has been occupied since September. A. That is correct, 
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Q. But there would still be a job superintendent there? A. As 
long as there was electrical work to be done, yes. 

Q. And regardless of how many or how few electricians were 
working? A, That is correct. A man representing the company -- 

Q. Would be on the premises? A. Would be on the job. 

Q. This is a matter of policy, I presume, for the electrical 
contractor, then? A. It is a matter of policy, and it is a matter of 
good sense, for'the electrical contractor to have his representative 
present when work is being performed. 

Q. And I take it your testimony is, based on your experience as 
an electrical contractor, that if it were up to you you would have a 
superintendent there for 83 weeks, whenever there was anything done? 


A. That is correct. 
Q. And at this cost of $13,280. A. That is correct. 
Q. And of course the converse is of course true, that ifasa 


policy matter the contractor decided he didn't want to do that, he wouldn't 
425 have this expense of $13,280. A. He would have to have some 
supervision on the job. 

Q. You say that from your experience, if you were the electri- 
cal contractor, | you would have it. But you said it was a policy decision 
of the electrical contractor. You may say he had some other problems; 
but he wouldn't have this $13, 280 if he didn't have the supervisor there. 

Well, I think the answer is obvious. 

Now your next big item of $9, 617 is 12.799 percent job over- 
head, and -- 

* * * * * 

Q. And you include this $9600 in labor cost, notwithstanding the 
testimony of the two contractors here that that was included in their 
figure of $53, 000 and $56,000. A. I have put that item in there as it 
would bear that direct relation to labor which in my opinion, and studied 
opinion, would be required to do this job. 

Q. And that is your opinion, notwithstanding the testimony of Mr. 
Crunkleton and Mr. Bowen? A. That is my opinion on this particular job. 
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426 Q. Your estimate is $84, 000, and it is based on what was just 
gone through, and not on the figures Mr. Crunkleton has of how much it 
has cost him? A, That is correct. 

Q. Although those figures are available to you and you haye un- 


doubtedly had access to them. 

Now let us turn over to the next page, the temporary office and 
storehouse, $2,000. This is what is known in the trade as the "shack, " 
Ipresume. A. That is the shack. 

* * * * * 

Q. But there is no question in your mind, whether it would prove 
completely satisfactory or not, if the electrical contractor doesn't use 
a temporary office and storehouse, but instead uses a trailer and makes 
some other arrangement for his materials, he wouldn't have the $2, 000 
expense? A. He will have some expense. The trailer and this! other 
arrangement would not be without cost. 

* * * * te 

Q. We will go on to the next item, a truck 415 days at $3/a day, 
or $1245. This is, I take it, to haul material from the contractor's 
warehouse to the job site? A. There are many different things to be 
done with a truck. 

Q. What else? A. Services of all kinds -- to haul material, to 
handle trash, various pickup deliveries from railroad stations if it comes 
by rail. If it comes by -- 

Q. And in your opinion it would be necessary every day, this 
415 days of this job? A. If you do not have a truck on the job, the man 
in charge of the job must use his private car for much of the running 
around and hauling. And if he does, you will have to pay him for that 
service also. 

Q. You will pay him so much a month, or make some arrange- 
ment with him? A. Some arrangement with him. | 

Q. You have also a truckdriver-laborer for every day of the job, 
totaling $5976. | 


* bd 
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429 Q. And if you didn't need a truckdriver every day for these 415 
days, eight hours a day, you wouldn't have this $5976 expense? A. You 
430 will notice that I have given the benefit of the doubt; that you could 
use this same laborer for both truckdriver and this general cleanup 
work. You would have work for one man, one or the other, and you 
would do well if you held it to one man. 

Q. Now, Colonel, isn't it a fact that if all your material on this 
job was delivered by the supplier to the job site, you wouldn't need this 
truckdriver and would never incur this expense? A. No, it is not a fact. 

Q. Even though all the material on the job was delivered to the 
job site, it would be your opinion if you were the contractor that you 
would still incur this expense of $5976 for a truckdriver-laborer, and 
$1245 for a truck? A. You would have to have the truckdriver on the 
job, because every day calls for the truck for various purposes. And 
if the truck is not there, as I mentioned, it would have to be done by a 


private car. And a good deal of it cannot be done by a private car and 
they will have to hire an outside trucker to do it. 


Q. Colonel Phelps, these two figures of $1245 and $5976 are your 
best estimate in your opinion, based on your experience, not taken from 
Mr. Crunkleton's books? A. The only thing that I do know was that Mr. 
Crunkleton had a truck on the job throughout the job. 

431 Q. That is not responsive to the question. 

This figure of $5976 and $1245 is your opinion, and it is not taken 
from Mr. Crunkleton's books? A. You are correct. It is not taken 
from his books. 

* * * * * 

434 Q. Now to go down to the possible savings on material purchases, 
how do you arrive at the $5412 saving on fixtures? A. I believe as 
shown on the paper there. Mr. Bowen's original estimate is given in the 
original figures on Exhibit No. 19 -- $82,576. He said he could purchase 
that quantity of fixtures for $73, 493. 

If as shown the fixtures that he was buying for $73, 493 was five 
per cent less than those required for the entire job, I added the five per 
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cent to that figure and got the $77,164, And the difference between that 
and the $82, 576 is the $5, 412. | 

* * * * ie 
436 Q. Now, Colonel, did you make a takeoff of the fixtures on this 
job? A. No, I did not -- not a complete takeoff. 
437 Q. You made a partial takeoff? A. A partial takeoff. 
Q. And why didn't you use that, instead of taking the five! per 


cent figure which you did based on Mr. Crunkleton's takeoff? A. Be- 
cause in checking over the entire takeoff, it was my opinion, studied 
opinion, that the takeoff as a whole would average five per cent low. 
And that included the difference in fixtures and all. 
Q. And you didn't check to see how much Mr. Crunkleton had 
paid for these fixtures? A. No, I did not. 
Q. Although all the invoices showing that are available to you. 
A. Iused the figures on the Plaintiff's Exhibit 19. 
Q. Even though Plaintiff's Exhibit 19 shows the estimate, and 
you had available to you the actual costs, how much these fixtures cost, 
the actual prices paid by Mr. Crunkleton? A. I would not know that 
Mr. Bowen and Mr. Crunkleton would buy fixtures from the same source 
of supply and for the same price. 


Q. And I take it, then, in your opinion Mr. Bowen could not buy 
as cheaply as Mr. Crunkleton? A. I did not say that. I said I} would 
438 not know. 


Q. Mr. Bowen might have greater buying power than Mr, 
Crunkleton? A. I have no knowledge. | 
* * a * lk 
441 Q. Now I take it from your testimony that you have computed 
the possible saving of $2241 on conduit and wire in precisely the same 
manner as you have computed the fixture saving? A. That is correct. 
Q. You have not made an actual figure of the decrease in| the 
price and related that to the wire? A. Ihave not. I have taken the 
figures from Exhibit 19. 
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Q. Now, Colonel, turning over to the first page, you have this 
righthand column labeled "Apparent actual job cost." The fact of the 
matter is there is nothing actual at all about this, and these are all 
estimates? Isn't that correct? A. The wording at the top may be 
somewhat misleading. What it is intended to show is that viewing the 
job from this viewpoint, as I have laid it out here, as finished on 
November 1st of this year, what in my opinion would be the apparent 
actual cost to have done the job. 

* * * 

444 JAMES T. WALLEN, 
called as a rebuttal witness by counsel for plaintiff and being first 
duly sworn, was examined and testified as follows: 
445 DIRECT EXAMINATION 
BY MR. SCHUCHAT: 

Q. Mr. Wallen, will you give your full name and address. 
A. James T. Wallen, 9 Oakhill Drive, Annandale, Virginia. 

Q. And by whom are you employed? A. Iam the district 
manager, Simplex Time Recording Company. 

Q. Mr. Wallen, did there come a time when you went to Hagers- 
town, Maryland and made a demonstration with Mr. Mayers of your 
company of your clock program for the North Hagerstown High School, 
to Mr. Kenneth Cobb, among others? A. Yes. 

Q. And at the time of that meeting with Mr. Cobb or at any sub- 
sequent time did Mr. Cobb ever tell you that your equipment was not 
satisfactory? A. No, sir. 

Q. You had previously offered the clock program for the North 
Hagerstown High School to Mr. Bowen's company, had you not? A. 
We did. 

Q. And at what price would it have cost Mr. Bowen? A. MaylI 
refer to my notes? 

Q. Yes. A. $7967. 


446 Q. And iif your proposal had not met the specifications, your 


company would have corrected the equipment to meet the specifications? 
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Is that correct? A. That is correct. 


* * * * 


THE WITNESS: That would have been our responsibility. 
* * * * 
CROSS EXAMINATION 

BY MR. THOMPSON: 

Q. Mr. Wallen, do you know whether the Simplex system |was 
ever formally submitted to the architect for approval or disapproval 
under the specifications? A. Never formally, no, sir. 

* * * * 

447 FRANK S. BOWEN, 
recalled as a rebuttal witness by counsel for plaintiff and having 
previously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEIGER: 

Q. Mr. Bowen, you heard Mr. Hedin testify that when you re- 
ceived this contract from him it was subject to a condition that you im- 
posed that youdidn't want the job unless you could get some other job 
to which he referred in his testimony. What is the fact as to whether 
or not that was a fact? A. There is no connection between the Hagers- 
town School job and the job we had at Newton, Maryland. 

Q. Was there any condition attached to your executing the con- 
tract? A, Absolutely no condition. It would have been put in the con- 
tract had there been a condition. 

Q. You heard him testify to the effect that you said you didn't 
want the job, and he urged you to take it. Is it true that you didn’t want 
the job? A. I cut my price from $320, 000 to $310, 000 to get the job. 
Mr. Hedin wanted me to take the job for $300, 000. The $310, 000 was a 
compromise figure that I reached, If I hadn't wanted the job, I wouldn't 
have cut my figure. I knew I had the low bid. | 

THE COURT: You still believe you could have made money on.the 


* 


job? 
THE WITNESS: I know I could have made it, a good $85, 000 on the 
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job. There is no question about it. I'll take them every day. 
* * * * 
BY MR. GEIGER: 

Q. You heard Mr. Hedin testify that you agreed to a cancellation 
of the job. Did you or did you not? A. I did not agree to a cancellation. 
In fact, I took quite a few steps to not have the job cancelled. I went to 
see Senator Beall, who was a Senator from Maryland. 

Q. I would like to turn very briefly to something else. I direct 
your attention to what is in evidence as Defendant's Exhibit -- whatever 
the number is -- the sheet that Colonel Phelps testified from, the 
compilation that he prepared, and ask you to examine this item entitled 
"Other job overhead," these several items that comprise 12. 799, ac- 
cording to his computation, of the payroll and show a cost item that he 
sets out at $9617. 

What is the fact as to whether or not that was included in your 
overhead? A. ‘That is in our overhead as office overhead, and not 
classed as job overhead. It is not a job cost. 

Q. What'is the fact as to whether or not it was computed in your 
computation of your bid? A. The labor rate at Hagerstown was $3 an 
hour, at the time we bid the job, and we had in $3.25. And that covers 
this item here.’ It is not 12 per cent. Ours does not run 12 per cent. 
It runs much less than that. 

Q. And in any event, whatever the figure is, it is in your esti- 
mate? A. It is in our estimate. 

Q. With respect to this labor, do you want to make any correction 
with regard to your labor cost, in light of the testimony that there was 
an increase in the union rate as of May 1st, 1957? A. Weare faced 
with that problem on every job that we take. We never know what the 
increase is going to be. So we are faced with a labor increase on every 
job that we figure. That is not only on this job, but every job. Andon 
this job the increased labor cost would probably have cost us between 


450 $1,000 and $2,000. No one can say exactly. There is no way you 
can possibly say. 


451 
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THE COURT: You take that into consideration in computing it, 
don't you? 

THE WITNESS: We hope there is going to be no increase. 

* * * * * * 

BY MR. GEIGER: 

Q. You figured your labor cost at three and a quarter right across 
the board, didn't you? A. That is correct. 

Q. And did that or did that not include supervisory help as well 
as -- 

* * * * * * 

Q. -- as well as subordinates such as apprentices? A. The labor 
unit that we use covers supervision, the labor rate that we used here. 
We are allowed, on a job that takes five men, we are allowed one 
apprentice. That apprentice's wages are enough lower than the|mechanic's 


wage to overcome the superintendent's wage. The superintenden' ‘Ss wage 
| 


is normally 50 cents an hour above the electrician's pay. 

Q. And what is the differential between a journeyman and an 
apprentice? A. The average is about a dollar and a half, which is 
about half of a journeyman's wage. 

Q. And is it your testimony that taking three and a quarter 
across the board as your labor cost per hour covered both the lower 
and the higher figures? A. It covers that. 

Q. I direct your attention to the item entitled "Job superinten- 
dent," from April 1st, 1957 to November 1st, 1958, a total of 83) weeks 
at $4 per hour, $13,280. Would you have had that item of expense ? 
A. Well, ona job starting out, this job would take two men, or two 
men and a helper. Now you are not going to pay a man to sit around 
on a job and do absolutely nothing, when he doesn't have anyone to 
supervise, and I am going to get productive labor out of that man re- 
gardless of what territory it is. In fact, I am doing a job right) now 
where I have three men on a job, and that man is working right/along 
with the men. So that is productive labor. He does layout work, which 
is part of the cost of putting the conduit in or anything else in; and he 
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does all the layout work. So that that is productive labor and not super- 
vision. When he gets 10 men on the job, of course he cannot work -- 


452 Q. What would your answer be as to whether or not this would 


453 


have been an item of cost? A. It would not have been an item of cost. 

THE COURT: Just a minute. Colonel Phelps testified you were 
operating at a considerable distance from your base of operations and 
would have been confronted with the problem of hiring a great many 
drifters, as he put it, as opposed to local men. Have you encompassed 
that at all? 

THE WITNESS: Your floaters who actually float around the 
country are your best mechanics today. They are the mechanics that 
go from place to place and work where work is good, and we have found 
them to be the best mechanics, definitely -- and we have quite a few 
of them. 

BY MR. GEIGER: 

Q. With respect to labor, I think you have already testified that 
your plan contemplated employment of a local foreman and employment 
of local labor at Hagerstown. A. That is correct. I had contacted the 
business agent and had arranged for that. 

Q. Incidentally, just to develop something else for one second, I 
think you testified on direct examination that you had been in business 
on your own as head of a company for the last 16 years. A. Since 1943. 

Q. How many electrical contractors are there in this area? 

A. In Washington there are around 45 union contractors and probably 
150 non-union contractors. 


Q. And do you know volumewise where your company stands in 


relation to these 200 contractors around this area? A. My company 


for the past five years has been fifth in volume in Washington and 
vicinity. 

Q. Getting back to this list again, there is an item on page 2, if 
you will look at the page 2 of the sheet, "Temporary office and store- 
house." The Colonel has set down an item of cost that he estimates at 
$2,000. Teli the Court whether you would have had that expense. A. We 
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use, and I think he misunderstands the item of trailer-truck. We take 
these large vans, furniture vans or trailer trucks, and take the) body 
and usethose for our storerooms on jobs now. We build no more shacks 
any more. We take these because they are movable. You can move 
them from job to job. The cost of them runs about $1400. 

THE COURT: You buy these big vans and convert them? 
THE WITNESS: That is right, convert them, into an office and 
supply shack. They are about 40 feet long, roughly, and you know how 
wide they are. They take a lot of material. And that is what I mean 
by "trailer." 
BY MR. GEIGER: 
454 Q. And is that the method under which you operate your jobs? 
A. That is the method under which every large electrical contractor 
operates today. | 
Q. Do you have such trailers? A. I do. 
Q. How many do you have? A, I have at the present time about 
eight. 
Q. About eight such trailers, on different jobs? A. We use the 
trailers on large jobs. | 
Q. So is it a fact that you would not have had this expense of 
$2,000? A. We would not have had that. We have those on hand. We 
put them out on jobs. 
Q. Now look at the next item, truck, 415 days, running from 
April 1st, 1957 to November 1st, 1958, at $3 aday. Would you have 
had that expense? A. That is ridiculous. You never put a truck ona 
single building. This was a single building job. 
Q. This was a single building as distinguished from a group of 
buildings? A. If you have eight or ten buildings that are spread apart, 
then you do have to have a truck on them. We have jobs like that. But 
on one building, where would you use the truck? The electricians have 
to handle the material. It is impossible to use a truck. 
455 Q. So that you wouldn't have had the expense, I think your testi- 
mony is, of $1245 that he sets out here? A. That is right -- or the 
driver or the laborer-driver, either. 
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Q. Coming to the next item, "Truckdriver-laborer, " for 3320 
hours, a total of $5976, you have already testified that that expense 
would not have been incurred at all. 

* or * * * 

Q. Take the item of tools, for which he charges an item of $1500 
against your cost. Is the item of your tool cost covered anywhere in 
your estimate?! A. That is covered in our overhead. That is an over- 
head item. We do not charge tools to a job. 

Q. Then is this a proper charge? A. Not as far as I am con- 

456 cerned. 

Q. Now we get to temporary wiring, $5,000. I think you have 
already testified as to what temporary wiring would have cost you. Will 
you state it again for the record? A. We figure about a thousand dol- 
lars. Ihave quite a number of schools that I am doing at the present 
time. I have done approximately 115 schools. And we figure that 
temporary on a job will cost us a thousand dollars. 


One reason why we do it cheaper, we put the permanent wiring, 
the permanent feeders, in as soon as possible. We use the permanent 
feeders for our temporary wiring. That can be done, is done, and I 
am doing it every day. So temporary wiring we figure a thousand. 


It might cost $1500. This $5, 000 is a ridiculous figure. 
* * * * * 


457 Q. Now if the Court is interested, while we are on that subject, 
take a look at your 1957 financial statement, which is in evidence, and 


give the Court'an example of some of the profits that were made. What 
was your largest profit, percentagewise or dollarwise? A. My largest 
profit percentagewise was, as it happened, on the largest job, and that 
was a job at Indianhead, Maryland. The contract price was $331, 748. 
The profit on that job was 105. 

Q. $105,000? A. That is right. 

* * * * * 

Q. In estimating a job, how close do you come, in your ex- 
perience, to estimating your cost? A. We actually make money on 
material on every job. 
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Q. That is where you make a profit. A. It is where we make a 
profit. Of course the competition has been great in the last few| years. 
458 MR. GEIGER: This is an obvious question, Your Honor, but I 
think it just fits here. 
BY MR. GEIGER: 
Q. Does the trend of the market have any effect on whether you 
make a larger profit or a smaller profit? -- the trend of the market, I 
mean, from the date of the bidding and the date when you buy your job. 
A. Yes. If the market is going down -- and at the present time we are 
buying about $600, 000 worth of material -- and we are still on 4 falling 
market; so we will come out pretty good. 
Q. That is when you make your substantial profits? A. That is 
right. | 
Q. Now what was the fact during the period between November of 
1956 and the spring and summer of 1957? A. This definitely was a 
falling market -- no question about it. 
Q. With regard to the clock item, about which we have heard a 
great deal, I only want to ask one question. Was it Timex that gave you 
this bid? A. Simplex. 
Q. This bid of $7900 odd that you had from Simplex, was|that a 
commitment from them to do the job according to specifications? A. That 
was a commitment to do the job according to specifications. They were 
459 trying to break into this field. And in a case like that they will take 
money out of their pocket in order to break into the field. And that is, 
I think, what was happening in this particular case. 
Q. Now with regard to the fixtures, there has been some testi- 
mony that there was an error on the part of your estimator in his take- 
off of fixtures, which he conceded to the extent of 60; and some |mis- 
calculation apparently occurred in the course of the defendant's| testi- 
mony. : 
I will ask you whether or not you have personally, during|the pro- 
gress of this trial, made an individual takeoff of these figures. | A. I 
got back to my office last night at five o'clock, and I worked until five 


* * 


o'clock this morning making a fixtures takeoff. 
* * * 
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Q. Iam not going to hand you all the intermediate papers that 
you gave me, but I am going to hand you Plaintiff's Exhibit 32 and ask 
you to identify that. A. This is a comparison fixtures chart that I 
made last night, showing Mr. Crunkleton's estimate, Mr. Dedlow's 

460 estimate, and my own estimate. 

Q. And from what was this taken? A. This was taken from the 
drawings. 

Q. And what do the end figures show? A. Mr. Crunkleton's 
total fixtures, disallowing an item of 23 fixtures miscellaneous which 
there is no such thing on the job, was 3270. 

Our estimate showed 3166. We had an error in a transferring 
from a takeoff sheet to a pricing sheet of 60, which meant we would 
have had, had we not made that error, 3226 fixtures. 

The actual quantity needed for this job, according to my takeoff, 
is 3208. . 

Q. So that in fact your estimate, instead of being five per cent 
low, is one or two per cent above the actual requirements as shown by 
the drawings? Is that correct? A. Allowing for this 60 that we had 
made a mistake. 

Q. Yes.! A. You couldn't allow that as 3166 as against 3208. So 
it is a few fixtures out. 

x I * * a * 

461 Q. I hand you what has been marked for identification Plaintiff's 
Exhibit 33. Will you tell us what that is, please. A. This is a takeoff 
of Mr. Crunkleton's showing the quantity of fixtures that he figured was 
necessary for the job. 


Q. You mean you used his takeoff? A. Used his takeoff and used 
our prices for the fixtures. 

Q. And what did you get? A. $86, 436.85 total cost of fixtures. 

Q. Let me understand you. This is his takeoff of the total num- 
ber of fixtures? A. Thatis correct. 


Q. Applied against your prices? A. That is correct. 
Q. And you get what figure? A. $86, 436.85. 
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Q. What was your estimated cost of those fixtures? A. $85, 750. 

x * * x * 

462 Q. What would your actual cost have been? You gave us the esti- 
mated cost. What would your actual cost have been, based on your 
prices? A. The prices that were given to us after we had the job? 

Q. Yes. | 

* * * * * 

A. We had quoted prices of $73, 493. That was quoted prices. That 
wasn't purchase prices. It still would have gone down below that. 

Q. Do you know what it would have gone to? A. It is problema- 
tical. It depends upon how bad they wanted the job. These were prices 
that were quoted to us. But when you start to buy, you get them down 
lower than that. You do the same thing to the suppliers the general 
contractor does to you. 

* * * * 

467 Washington, D. C. 
Monday, November 24, | 1958 

* * * 
468 PROCEEDINGS 
MR. GEIGER: We have here the proposed findings of fact and 


order which we presented to the Court for approval and signature. 
MR. THOMPSON: Ihave seen, Your Honor, the proposed find- 

ings. They were given to me Friday. I have no alternative but to 

assume these are within the general framework of Your Honor's in- 


structions to plaintiff's counsel, and I have handed up to Your Honor 
some specific suggestions as to findings which we feel should be a part 
of any findings made, even if the general framework of the plaintiff's 
proposed findings are found by the Court. But specifically I would 
make some suggestions on plaintiff's proposed findings. 
On Finding No. 2 we certainly ought to let the record show that 
this North Hagerstown High School and the Washington County Board of 
Education are in Maryland. 
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I would suggest also that the contracts that we are speaking of 
ought to be incorporated by reference. Certainly the basic contracts 
in this case ought to be a part of the findings, not in haec verba but by 
reference -- to the contract between Bowen and Hedin, between the 
School Board and Hedin, and between Crunkleton and Hedin. That ought 
to be in here some place. 

Does Your Honor desire me to go through mine? 

THE COURT: Yes, go through them. 

469 MR. THOMPSON: On the third paragraph, of course that ought 
to be incorporated by reference, and add to it it was the temporary 
electricity, which wasn't in the bid. 

Those findings to which I just make general objection to I will not 
mention, because I assume it will not make any difference. But Finding 
5, I think the date there is obviously wrong. The date of the contract 
was February 19, not February 5. 

The finding on paragraph 6 is not in accordance with the evidence. 
The contract was specific with reference to the approval or disapproval 
required by the board, of subcontractors. The latter part of it indicates 
that the board at no time rejected use of plaintiff as an electrical subcon- 
tractor. We think if a finding on that point is to be made, it should be 
complete, that they approved all subcontracts in the case and did not 
allow any work to be done on the job without approval of the subcontracts. 
I have set that out in my proposed finding which has been handed to the 
Court. 

Seven, eight and nine partake of conclusions of law and would 
necessarily ride along with the main stream of the decision. 

No. 10, there isn't any evidence in my view in the case of per- 


formance of the contract. The evidence most favorable to plaintiff was 


that there was some list made up as to purchases which would be made, 
470 if and when they got to the purchasing stage. But there is nothing 
to indicate any performance of the contract whatsoever. 


On 11, that may be a correct statement from the plaintiff's stand- 
point, depending upon what the $30, 000 figure is. I think that the defen- 
dant should be entitled to know the basis of the $30,000, because without 


161 
that we cannot make a proper attack upon the $30,000. This in our view 
is not a jury verdict where the jury can bring in a figure which they think 
is reasonable and just under the circumstances. But we are before 
Your Honor and we feel that the $30, 000 ought to have some specific 
basis, and we would request Your Honor that that information be given 
to us. 

* * * * * 

MR. GEIGER: My comment is of necessity very, very brief. In 
the first place, with respect to the objections which he makes to our 
proposed findings, so far as I can determine his principal objection 
seems to be with regard to proposed finding 12, in that he asks for a 
basis for the $30,000. The basis is stated -- anticipated profits -- 
which the testimony and exhibits fairly and reasonably show. 

THE COURT: I can dispose of that very quickly. The $30, 000 
was arrived at after a complete and thorough analysis of the testimony 
of the witness Phelps, in which I cut down his approximations. I did 


not believe that they were warranted. I think we arrived at $27, 000, 


wasn't it, and then I merely added the $3, 000 to make it an even number. 
With respect to finding 3, I think Mr. Thompson is correct, if you 
can incorporate the contract by reference. 
MR. GEIGER: All right. 
THE COURT: And I think No. 6 is not in accordance with |the evi- 
dence, and there should be a complete finding on that. 


472 No. 10, there is nothing to indicate any performance, and| that 


473 


should be amended also. 
MR. GEIGER: Except that there was substantial testimony, if 
Your Honor will recall, that after the execution of the contract the plain- 
tiff entered upon the engineering work pertinent thereto. 
THE COURT: But that should be spelled out in the findings. 
* * * * * 
MR. THOMPSON: And the ruling Your Honor makes with respect 
to the defendant's proposed findings ? 
THE COURT: Denied. 
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MR. THOMPSON: In toto? 
THE COURT: In toto, except with the exceptions I have noted 


here. 
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PLAINTIFF'S EXHIBIT NO, 2 


J 
F. S. BOWEN ELECTRIC CO. (Cont'd.) 
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165 PLAINTIFF'S EXHIBIT NO. 2 


? 
F. S. BOWEN ELECTRIC CO. (Cont'd. ) 


Building Hagerstown High School BCE aaa: Estimate No. 


Work 
ets 


Br 
[Summary b¥a Priced by __Checked by __Daté_1i/5/s6 
fs Description Per |] Extension | 
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[6/40 || 1.383. 90 |[E | 98.85] 14 || 3.50 

[2/40 |[ 3,426.80 |[e [rai 80] 26 | 4.50 | 
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zee PLAINTIFF'S EXHIBIT NO. 2 
F. S. BOWEN ELECTRIC CO. (Cont'd.) 


Building Hagerstown in High School ae eee? Estimate No. 


Work Sheet No.5 
of Sheets 


| Summary by J Priced b Checked b’ Date 11/5/56 


Description 
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167 PLAINTIFF'S EXHIBIT NO. 2 


F. S. BOWEN ELECTRIC CO. 
Building Hagerstown High School 


of 
[Summa by 2 Priced b Checked b 


| 
______ Description 
[= FF Aluminum Poleerc, |__| 2.315,60 |_| 


olf] co] bo) 
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ray 
SO] wo] Oo} 4 
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PRICE SHEET Estimate No. 
Work Sheet No. 6 
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168 PLAINTIFF'S EXHIBIT NO. 2 


9 
F. S. BOWEN ELECTRIC CO. (Cont'd.) 
1 PRICE SHEET 
ee Estimate No. 
Building Hagerstown School Sheet No.7 
Sheets 
Priced b’ Date 11/5/56 


400 A 000 
wall inte 
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| 169 PLAINTIFF'S E 
F. S. BOWEN ELECTRIC CO. ( 
| Building Hagerstown High School PRICE SHEET Estimate No. 


Work Sheet No.8 
i of Shee 


Priced by _ Checked b Date 
quan. LAB 
Per | 
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170 PLAINTIFF'S EXHIBIT NO. 2 


F. S. BOWEN ELECTRIC CO, (Cont'd. ) 


Building Hagerstown High School TESUE SURRY Estimate No. 


Work Sheet No. 9 
of Sheets 


[Summary byZ i Checked b Date 11/5/56 
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171 PLAINTIFF'S EXHIBIT NO, 2 
F. S. BOWEN ELECTRIC CO. {Cont'd.) 
PRICE SHEET ; 
os fee Estimate No. 
Building Hagerstown H, School Sheet No. 10 
Work of ets 


| aa 
|| Summary by% Priced b Checked b € 11/5/56 
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; ose ee ae ee MAE 
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172 PLAINTIFF'S EXHIBIT No. 2 


F. S. BOWEN ELECTRIC CO. (Cont'd.) 


Building Hagerstown High School PRICE SHERT Estimate No. 
| 


Sheet No. 11 
of Sheets 


[Summary by Ge ‘Priced b Checked b 


Description 
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173 PLAINTIFF'S EXHIBIT NO. 2 
F. S. BOWEN ELECTRIC CO. (Cont'd. ) 


Building Hagerstown High School PRICE SHEET Estimate No. 


Work Sheet No. 12 
of Sheets 


es es 
[Summary by ©. Priced b Checked b 11/5/56 
| 


Description 
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PLAINTIFF'S EXHIBIT No. 4 
November 27, 1956 


J. D. Hedin, 
2900 Newton St., N. E., 
Washington, D. C. 


Re: North Hagerstown High School 
Gentlemen: 

We submit herewith information with regard to the type and manufacture 
of material contemplated for use on the above project. 
Wire, as specified Walker Brothers or Anaconda 


Conduit, as specified Walker Bros., General Electric or 
NEPCo. 


Outlet Boxes, Bushings, Appleton, Crouse Hinds, General 
Locknuts, etc. Electric, National or Steel City 


Wiring Devices and Plates H and H, Bryant, General Electric, 
Hubbell, National or Steel City 


Switchboard and Panels Frank Adams, Federal Pacific or 
Trumbull 


| 
Safety Switches Frank Adams, Trumbull, Square D 


or Westinghouse 
Fire Alarm System Edwards, I.B.M. or Elliman 
Clock and Program Simplex Time or I.B.M. 


Underfloor Duct National Electric Products or 
Walker Brothers 


Transformers General Electric, Standard Trans- 
former or Westinghouse 


Stage Equipment Hub or Major Equipment 


Lamps, as specified General Electric, Sylvania or 
Westinghouse 


Fixtures: - 


Types A-A-1-C-G-T- Curtis, Miller, Sylvania Electro, 
T1-U-Y-Y2-DD- Smithcraft or Day-Brite 
DD1-GG-HH 


Type B Holophane 
Types D-BB Benjamin, Electro or Perfeclite 
Types E-E1-E2-F3 R-S Perfeclite, Daybrite or Hub 
Types H-H1 -V-W-wl Swivelier 


Type J 

Type K 

Type L 

Type M 

Types N-N1-0-01-P 
Type Q 

Type Z-CC 

Type AA-LL 

Type DD 

Types FF-FF1 


Type JJ Panels 
Susp. System 
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Lightolier 

McPhilben 

To be selected by Architect 
Gotham 

Rambusch 

Benjamin, Steber or Electro 
Perfeclite 

Crouse Hinds or Appleton 
Guth 


General Electric, Westinghouse or 
Revere 


"Honey-Lite Louvered" 
Lock Products Co. 


We trust that this is the information you desire. 


Edwin W. Jones 


PLAINTIFF'S EXHIBIT No. 5 
STANDARD FORM SUBCONTRACT 


J. D. HEDIN CONSTRUCTION CO. 
(A Delaware Corporation) 


WASHINGTON 17, D. C. 
Re: North Hagerstown High School 
Hagerstown, Maryland 

THIS AGREEMENT, made this 31st day of December, 1956, by 
and between F. S. Bowen Electric Company hereinafter called the 
Sub-Contractor and J. D. Hedin Construction Company hereinafter 
called the Contractor. 

WITNESSETH, That the Sub-Contractor and Contractor for the 
consideration of Three Hundred Ten Thousand Dollars and 00/100 
($310,000.00) 


The Sub-Contractor agrees to furnish all material and perform 
all work as described 
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To satisfactorily install all electrical work in accordance with plans, 


specifications and addenda 1 through 5, including temporary electrical 


work as required. 


in accordance with the General Conditions of the Contract between the 
Owner and/or Architect and Contractor and in accordance with [the 
Drawings and the Specifications and Addenda 1 through 5 prepared by 


McLeod & Ferrara, Architects. 


tract the following: 
1. 


It is further understood and agreed that you include in your con- 


Sub-Contractor shall forward to Contractor Samples and Shop 
drawings in ample time for approval by the Architect and/or 
Owner so that no delay whatsoever will be experienced at' the 
building on account of non-delivery of materials. Sub-Contractor 
agrees to keep familiar at all times with the progress of [the 
building and to furnish his materials and/or perform his |labor in 
accordance therewith and as directed by the Contractor. | 
In the event of Sub-Contractor's delay in furnishing materials 
and/or labor as required by the General Progress of the building 
the Sub-Contractor agrees to reimburse the Contractor for any 
and all expense incurred by the Contractor as a result of| Sub- 
Contractor's delay. 
If the Sub-Contractor fails to furnish and install the materials 
and/or labor, the Contractor shall have the right on three (3) 
days written notice to furnish materials and/or labor and is 
authorized to deduct all costs thereof from the amount or amounts 
due Sub-Contractor under this contract and/or to charge|the Sub- 
Contractor, his or its executors, administrators, successors or 
assigns for the same. 
To submit to the Contractor applications for payment in such 


reasonable time as to enable the Contractor to apply for payment 
under General Conditions. 
Payments to be made by the Contractor to the Sub-Contractor on 


the basis of 90% of the work done during preceding month and 
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when payments are received by the Contractor from the Owner or 


Architect, Ten per-cent (10%) will be retained until completion 

of the project. Acceptance and payment of retained percentage by 
the Owner and/or Architect. 

Sub-Contractor shall carry Property Damage, Workmen's Com- 
pensation, Employers' General Liability Insurance, Public Liability 
Insurance against injury to employees and/or members of the Pub- 
lic from accidents which may arise from operations performed 
under this contract, acceptable to the Contractor and the Owner or 
Architect. Satisfactory certificates of said Insurance shall be for- 
warded to the Contractor prior to the commencement of operations 
by the Sub-Contractor. The Sub-Contractor agrees to pay all 
Workmen's Unemployment Compensation and Federal Old Age 
Benefit and Withholding Tax based upon total payroll covering 
operations under this contract. Sub-Contractor agrees to furnish 
satisfactory evidence or sworn affidavit that said Workmen's Un- 

‘ employment Compensation, Federal Old Age Benefit and Withhold- 
ing Tax have been paid or will be paid when due, before final pay- 
ment is made by the Contractor. 

The Sub-Contractor further agrees to be bound to the Contractor 
by the terms of the Agreement, General Conditions, Drawings and 
Specifications, Addenda and Alternates, and to assume toward him 
all the obligations and responsibilities that he by those documents, 
assumes toward the Owner and/or Architect. 

The Contractor agrees to be bound to the Sub-Contractor by all 
the obligations that the Owner and/or Architect assumes to the 


Contractor under the Agreements, General Conditions, Drawings, 


Specifications, Alternates and Addenda, and by all the provisions 

thereof affording remedies and redress to the Contractor from 

the Owner and/or Architect. 

Time is of Essence in this Contract. 

LASTLY.--This agreement shall bind the executors, administra- 
tors, successors and assigns of the parties hereto. 
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IN WITNESS WHEREOF, the parties hereto have signed this 


agreement. 
SUB-CONTRACTOR, 


In presence of F. S. Bowen Elect. Co. Inc. 


/s/ C. C. Oliver Per /s/ Frank S. Bowen 


J. D. HEDIN CONSTRUCTION COMPANY 


/s/ C. C. Oliver By /s/ J.D. Hedin 


PLAINTIFF'S EXHIBIT No. 6 


J. D. HEDIN CONSTRUCTION CO. 
Incorporated 


* * * 


December 31, 1956 Washington 18, D.C. 


F. S. Bowen Electric Company, Inc., 
Enterprise Road 
Mitchellville, Maryland 


Re: North Hagerstown High School 


Hagerstown, Maryland 
Gentlemen: 


We attach hereto, in duplicate, our standard form subcontract covering 


the electrical work required for the above-captioned project. 


Kindly 


sign and return both copies to this office for [ou] our signature. We 


will then return one properly executed copy to you for your files and 


reference. 


Please forward to this office, in duplicate, certificate of insurance indi- 


cating your workmens' compensation and public liability coverage. 


Also, enclosed is Contractor's Qualification Questionnaire which the 


Washington County Board of Education requests that you complete and 


submit. 
Yours very truly, 


J. D. HEDIN CONSTRUCTION COMPANY 


By /s/ J.D. Hedin 
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PLAINTIFF'S EXHIBIT No. 9 
McLEOD AND FERRARA 
ARCHITECTS A.I.A. 


February 7, 1957 


Mr. Frank S. Bowen 

F. S. Bowen Electric Company, Inc. 
Enterprise Road 

Mitchellville, Maryland 


Re: North Hagerstown High School 
Dear Mr. Bowen: 


You have probably been advised by the J. D. Hedin Construction Com- 
pany, Inc., of the award of the electrical work on the subject project to 
the Crunkelton ‘Electric Company. I think it only fair that you should 
be informed as to the circumstances of this award and the reasons 
there for. 


At the time of the award of the contract to J. D. Hedin Construction 
Company, the Board of Education of Washington County had, necessarily, 
to obtain the approval of the County Commissioners in order that they 


might enter into a contract for this project. The County Commissioners 


asked for and received assurances from the Board of Education that 
every effort would be made to have the General Contractor place as 
many of his sub-contracts as was practicable with Hagerstown area 
contractors. You will realize, Iam sure, that there are not too many 
contracts of this size let in the Hagerstown area and consequently, the 
above action was based on a perfectly natural desire that as much of 


the business be given to Hagerstown area concerns aS was possible. 


The Board of Education received assurances from the J. D. Hedin Com- 
pany that this would be a major consideration in the placing of sub- 
contracts. Consequently, there was a great deal of disappointment ex- 
pressed when it was disclosed that one of the largest sub-contracts - 


electrical work - would be handled by an out of town concern. This was 
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particularly unfortunate since the local electrical contractor had felt 
that he had met price and other considerations outlined by the general 
contractor. The Board of Education asked us to review the matter with 
the general contractor and re-emphasize their original concern, that 
as much work as possible be given to Hagerstown area people. The 


General Contractor thereupon agreed to reconsider the award of the 
| 


electrical work. 


I have given you this outline of the circumstances because I want you to 
know that this office, at no time, raised any objections whatsoever to 
your firm nor to its ability to perform satisfactorily. We had indicated 
to both the Board and the General Contractor, that your firm was quite 
acceptable to us but under the circumstances and in the interest of our 
client, we did feel called upon to intercede on behalf of the local elec- 
trical concern. We trust that nothing that has taken place will reflect 
any discredit on your organization or affect any future relationship 


which our office may have with you or your firm. 


Very truly yours, 


McLEOD AND FERRARA 
ARCHITECTS, A.LA. 


/s/ John W. McLeod 
John W. McLeod 
JWMcL/1k 


ec: J. D. Hedin Construction Company, Inc. 
Mr. William Brish 
Mr. D. G. Summerville 
Mr. John M. Baer 
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PLAINTIFF'S EXHIBIT NO. 10 


February 11, 1957 


F. S. Bowen Electric Company, 
Enterprise Road 
Mitchellville, Maryland 


Re: North Hagerstown High School 
Hagerstown, Maryland 


Dear Sir: 


In accordance with our conversation the writer visited the School 
Board on February 6th, 1957 at which time it was mutually agreed that 
it was to everyone's advantage to reaward this work to Crunkleton 
Electric Company. 


Inasmuch as I regret this transaction, there was nothing I could do 


under the circumstances. 
If you have any drawings, will you kindly return same to us. 


Yours very truly, 
J. D. HEDIN CONSTRUCTION COMPANY 
By /s/ J.D. Hedin 


PLAINTIFF'S EXHIBIT NO. 11 


February 21, 1957 


J. D. Hedin Construction Co., Inc. 
2900 Newton St. N.E. 
Washington, D. C. 


Re: North Hagerstown High School 
Hagerstown, Maryland 


Gentlemen: 

In reply to your letter of February 11, 1957, we would like to 
have the opportunity of appearing before the School Board in regards 
to this Contract. We have in our files a written contract with your 
Company dated December 31, 1956 for subject project and as of the 
present time, we have expended a considerable amount of money and 


time in Engineering this Job. 
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We are also in receipt of a letter from the Architects dated 


February 7, 1957 that is similar to the one written by you. 
We are a Maryland Contractor with offices in Maryland and feel 
that this decision is a reflection on our Company and we therefore 
would like to appear before the School Board and present our views in 
this matter. 
Very truly yours, 
F. S. BOWEN ELECTRIC CO. INC. 


/s/ Frank S. Bowen 
Frank S. Bowen, 
President 


PLAINTIFF'S EXHIBIT No. 12 
COMPUTATION OF DAMAGES ! 


1. LOSS OF PROFITS: 


Contract Price $310,000 


Less: 


Cost of Performing 


Labor (17,265 hours at 
$3.251 per hour) . . . $56,111 


Material 165,140 
Job Expense 520 


Overhead 
Total Cost of Performing $243,948 


Loss Of Profit Due To Breach 


2. OUT-OF-POCKET EXPENDITURES: 
Cost of preparing bid .... $4,300 


Cost of Engineering After 
Award of Contract ... ._$4,800 
$9,100 


TOTAL AMOUNT OF DAMAGES . . . $75,152 
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Hagerstown 
Estimated Quoted Purchase Savings 


Panels & Switches 29382.- 25200.- 4182.- 
| 
Fixtures 82576.- 73493.- 9083.- 


Clock, Program 
& control 32700.- 7900.- 24800.- 
Transformers 5906.- 5300.- 603.- 
Conduit & Wire 40755.- 36680. - 075.- 
191,319.- 143,879.- 743.- 


ne ERR 


PLAINTIFF'S EXHIBIT 


Hagerstown 
Panels & Switchboard. 


Bidding Frank Adams G.E. Noland Graybar Sa. D. Empire 


Panels & Swit. 18385.- eee 19006.- 20850.- 19587.- 
Stage Swit. 10465. - 11121.- ( 


26684.- 28850.- 28020.- 30127.- 
3246. - 950.- 3246.- 
29930. - 31266.- 


4068.- 
Less 5% 


25349.80 27198.- 
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PLAINTIFF'S EXHIBIT No. 21 


Hagerstown 
Transformers 


Standard Noland 

Bidding 5900.- 5534.65 
Less 10% _590.- 1% 387.- 

Buy 5310.- 5147.65 


G30.) 


Add for 
taps 461.46 


5609.11 


i 


PLAINTIFF'S EXHIBIT No. 22 
Wire 

Estimated Cost 

500 MCM 1252.- 976.77 
350 do 899.30 -- 
250 do 695.30 542.- 

4/o 558.45 435.92 

3/o 428.40 333.99 

1/o 350.- 233.71 
242.25 -- 

178.50 140.06 

126.65 99.45 

88.40 69.70 

46.60 36.55 

29.50 23.13 

20.66 16.41 

14.28 12.27 
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PLAINTIFF'S EXHIBIT NO. 25 


J. D. HEDIN CONSTRUCTION CO. 
CONTRACTORS-ENGINEERS 


November 29, 1956 


McLeod and Ferrara, Architects 

1145 19th Street, N. W. 

Washington 6, D. C. Re: North Hagerstown High School 
Hagerstown, Maryland 


Gentlemen: | 
In accordance with the general conditions of the specifications as 

modified by special conditions, we list below the names of subcontractors 

who are being considered for the performance of work named, provided 

we are awarded the contract for the construction of this project, and 

that it is determined that they are in a position to perform the work as 


required by our schedule, that they have sufficient organization avail- 
| 


able, and that they have sufficient financial standing. 
* * * * 


x 


Electrical Work F. S. Bowen Electric Co., Inc. 
A. G. Crunkleton Electric Co, 
Miller-Liskey Electric Co. 


As soon as we receive formal contract we will proceed at once to 
award subcontracts and will advise the names of the contractors receiv- 
ing the award. 

Yours very truly, 
J. D. HEDIN CONSTRUCTION COMPANY 
By /s/ J. D. Hedin 


PLAINTIFF'S EXHIBIT NO. 26 


McLeod and Ferrara, 
Architects, December 7, 1956 


1145 19th Street, N. W. 


Washington 6, D. C. Re: North Hagerstown High 


School, Hagerstown 
Maryland 


Gentlemen: 
Supplementing our letter of November 29th the following is a revised 
list of subcontractors who are being considered for the work named: 


* * * * * 


Electrical Work | F. S. Bowen Electric Co. Inc. 
A. G. Crunkleton Electric Co. 


* * * * * 


It is our understanding that if in any of the above cases, it is proven 


necessary to make any changes you will give later submissions the 


same consideration. 


Yours very truly, 
| J. D. HEDIN CONSTRUCTION COMPANY 
CCO:y | By /s/ J. D. Hedin 


PLAINTIFF'S EXHIBIT NO. 27 


McLeod & Ferrara, 

Architects 

1145 19th St. N. W. 

Suite 801-802 

Washington, D. C. Re: North Hagerstown High School 
Hagerstown, Maryland 


January 10, 1957 


Gentlemen: 
In accordance with specification requirements of the above captioned 
project, we list below the following subcontracts awarded to date: 

* * * * * 
F. S. Bowen Electric Co. Inc., WA 5-8500 Electrical Work 
Enterprise Road, Mitchellville, Md. 


* * * * * 
Yours very truly, 


J. D. HEDIN CONSTRUCTION COMPANY 
By /s/ J. D. Hedin 


193-194 
[Received January 3, 1957, 


| 
A.G. Crunkleton Electric Co. ] PLAINTIFF'S EXHIBIT NO. 28 


J. D. HEDIN CONSTRUCTION COMPANY 
2900 NEWTON STREET, N.E. 
WASHINGTON, D. C. 


RE: North Hagerstown High School 
Hagerstown, Maryland 
This is to advise that the subcontract for Electrical Work on the 
captioned project has been awarded to: 
F. S. Bowen Elec. Co. Inc. 
Thank you for submitting a quotation for this project. 
Yours very truly, 


labove 
| 


J. D. HEDIN CONSTRUCTION COMPANY 


By /s/ J. D. Hedin 


i EE EEE 


PLAINTIFF'S EXHIBIT NO. 29 


A. G. CRUNKLETON ELECTRIC CO., INC. 
GREENCASTLE, PENNA. 
February 8, 1957 


J. D. Hedin Construction Company 
2900 Newton Street, N. E. 
Washington 18, D. C. 


Attention: Mr. J. D. Hedin 


Re: North Hagerstown High School 


Hagerstown, Maryland 
Dear Mr. Hedin: | 
We wish to confirm our agreement with you in our meeting 


Hagerstown on February 5, 1957 in reference to the above named 


in 


pro- 


ject. As agreed, we will furnish everything in accordance with jour 


previous letter of November 15, 1956 at a price agreed upon for our base 


bid of Three Hundred Ten Thousand ($310, 000.00) Dollars. The 


Alter- 


nates, however, to remain as quoted in our previous letter. Injour 


agreement, we also agreed to supply you with temporary service 
the cost of the electric current to be paid by you. 
* * * * pe 

Very truly yours, 


and 


A. G. CRUNKLETON ELECTRIC CO. , INC. 
/s/ A. G. Crunkleton,President 
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PLAINTIFF'S EXHIBIT NO. 32 
Kruk Est. _Dedlow Est. Bowen Est. 
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196 Plaintiff's Exhibit No. 32 
Kruk Est. Dedlow Est. 


45 


3166 


60 Fixtures 
Error in Transfer 
Total 3226 


5, 750. 00 
89, 000. 00 


Bowen Est. 


(Cont'd.) 


197 
PLAINTIFF'S EXHIBIT NO. 33 
PRICING SHEET 


* * * * 
List Price 


Type A 1178 32.95 38, 815. 51 
A-1 63. 00 1, 008. 00 

20. 55 4,623. 75 
16.60 | 6, 025.80 
4.18 183. 92 
6.85 116. 45 
.90 18.90 
17.75 | 88. 75 
5.10 51. 00 
15.35 583. 50 
9.50 9.50 
2. 00 8. 00 
39. 60 316. 80 
131.80 790. 80 
148.80 | 595.20 
110. 55 2, 100. 45 
127.55 1, 275. 55 
55.25 552. 50 
1.85 18.50 
11.85 1 11.85 
3.95 19. 75 
32. 60 | 554.20 
35.20 | 4,118. 40 
28.55 | 1, 084. 90 
7.40 562. 40 
5.75 161. 00 
11. 05 | 298. 35 
71.70 | 8, 030. 40 
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Becki 
Material y List Price 


(Cont'd, 


21. 40 
156. 00 
491.40 
992.80 

9, 735.90 
759. 50 


19. 60 


13, 744. 12 
86, 436. 85 
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DEFENDANT'S EXHIBIT NO. 3 
EXCERPTS FROM INSTRUCTIONS TO BIDDERS 


* * * * 


13. Contractor's Qualification Questionnaire 
Before approval and signing of contract both the General Contractor 

and all sub-contractors must submit the Contractor's Qualification 

Questionnaire of the Washington County Board of Education. 


* * * * 


GENERAL CONDITIONS 
*x * * * * 
Art. 36. Subcontracts. --The Contractor shall, as soon as practicable 
after the execution of the contract, notify the Architect in writing of the 
names of subcontractors proposed for the principal parts of the work and 
for such others as the Architect may direct and shall not employ any 
that the Architect may within a reasonable time object to as incompetent 
or unfit. 
If the Contractor has submitted before execution of the contract a 
list of subcontractors and the change of any name on such list is| required 
in writing by the Owner after such execution, the contract price 'shall be 
increased or diminished by the difference in cost occasioned by such 
change. 
The Architect shall, on request, furnish to any subcontractor, 
wherever practicable, evidence of the amounts certified on his account. 
The Contractor agrees that he is as fully responsible to the Owner 
for the acts and omissions of his subcontractors and of persons either 
directly or indirectly employed by them, as he is for the acts and omis- 
sions of persons directly employed by him. 
Nothing contained in the contract documents shall create any con- 


tractual relation between any subcontractor and the Owner. 
* * * * * 
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SPECIAL CONDITIONS 
* a. * * 
ARTICLE 70. SUB-CONTRACTORS. Article 36, "Sub-contracts" of the 
"General Conditions" is hereby amended and supplemented as follows: 
1. Simultaneously with the award of contract the successful con- 
tractor shall submit to the Owner the names of sub-contractors 


* 


he proposes to use on the construction of the building and the 


Owner reserves the right to accept or reject the use of any 


sub-contractor on the construction of the building. 
* * * 
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DEFENDANT'S EXHIBIT NO. 4 


CONTRACTOR'S QUALIFICATION QUESTIONNAIRE 
WASHINGTON COUNTY BOARD OF EDUCATION 
Hagerstown, Maryland 


IMPORTANT 


This questionnaire is intended as a basis for establishing the 


qualifications of Contractors for undertaking Construction, Maintenance, 


and Repair Work under the jurisdiction of the Board of Education, 
Washington County, Hagerstown, Maryland. 


over to the Supervisor of Construction, setting forth his qualific 


If a Contractor has not filled in such a questionnaire and turned it 


ations 


to the satisfaction of the Board of Education, he (the Contractor) shall be 


ineligible to receive drawings and specifications for bidding; or 
tract award for such work as may be handled through the Board 


for con- 


of 


Education Certification of Qualification will be valid for one Contract only. 


1. 


General 


(a) Legal Title and Address of Organization__Jack Hanish and Son 
130 Kurtz Avenue, York, Pennsylvania 


(b) Maryland Representative's Name, Title and Address 


(c) Corporation <x Co-Partnership Individual 


(Check one) 
(d) If a Corporation - state: 


Capital Paid in Cash $ Date of Incorporation 


State in which Incorporated 


Name and Title of Principal Officers Date of Assuming Position 


a 


(e) If Co-Partnership-state: 


Date of Organization__ August, 1947 Nature of Partnership 
(General, Limited or Association) 


Names and Addresses of Parmmers Age 


Jack Hanish 130 Kurtz Avenue York 57 


Monroe Hanish 1302 Hollywood Parkway York 31 


a 


SE ERE 
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DEFENDANT'S EXHIBIT No. 4 
(f) If individual-state: © (Cont'd. ) 
Full Name and Address of Owner 


(g) Is any member of your oganization employed by the Washington 
County, Maryland, a member of any County Board, or in any 
way officially connected with Washington County Government? 
If yes Explain NO 


——— 


(h) Give name and date about any construction projects you have 
failed to complete (use separate sheet if necessary) 


NONE 


Ce ence eee ee once aa ee 
(i) Has your organization ever been party to any criminal litigation 
as a result of construction methods, costs, etc. ? 
If yes--Explain NO 


eS 


Financial 
(a) Give value of total assets of organization__See Dun and Bradstreet 
(b) Give value of total liabilities of organization 


—— 


(c) Give total contract value of work accomplished by your organi- 
zation in each of the last three (3) years 


$ 80.00 1954 $125,000 19.55 $180, 000 1956 


(a) Give contract value of work presently being accomplished by, 
or pending award to your organization $68, 000 


SS 


Date 


Give value of any judgments or liens outstanding against your 
organization NONE 


() Has any Bonding Company refused to write you a bond on any 
construction work? If yes--Explain. NO 


ee — 
(g) Give maximum value of contract work for which you could ob- 
tain Bond undetermined 


Experience 
(a) Indicate type of contracting undertaken by your organization, 
years, and experience: 
General Sub 10 Type 
Years Years Years 


Type Type 
Year Year 


(b) State construction experience of principal members of your 
organization: 


| 
203 DEFENDANT'S EXHIBIT No. 4 
(Cont'd. ) 
| 


Title CONSTRUCTION EXPERIENCE 


(As Pres, Const Type of Work In what ca- 
Mer., etc.) Experience (Such as Houses, pacity (Fore- 
Years Hospitals, Apts. , etc. )man, Supt. , etc. ) 


——___————_- 


(c) Give any special qualifications of firm members (Registered 
Engineer, Surveyor, etc.) 


(d) List some principal projects completed by your organi 
Name of Work General or Sub Your Contract 
(If sub, what type Amount 
of work) 


se —— 
Designing Architect Owner's Name and Address 


A 
A 


| 


ee ee ee ee el 
(e) If Sub-contractor, list some General Contractors for whom you 
have worked: R. S. Noonan, Inc., York ra Construction 
| 


oe JG; Harrisburg 220 sa fe ee 
(f) What is the money value of the largest project aceosayiianed 
by your organization (Last three years) 


$ 12,000 
(g) Maximum value you prefer to undertake __18, 000-25, 000 


(h) Price range of work your organization is deemed best) adapted 
to undertake 25, 000 


(i) Is your organization licensed in the State of Maryland |for the 
current year? NO | 
Give date and number of license x 
Note: This information will be filed as strictly confidential. 

‘ | 


204 DEFENDANT'S EXHIBIT 4 
The above statements are certified to be true and accurate. 
Dated at _ York, Pa. this 25th dayof_ February 19 57 


(Cont'd. ) 


By /s/ Monroe Hanish 


artner ¥ = 
(Title of Person Signing) 


Jack Hanish and Son 
Name of Organization 


State of Penna. 
County of York .S.S 


Monroe Hanish | Being duly sworn states that he is_Partner 
office 


of Jack Hanish &' Son and that the answers to the foregoing 
questions and all statements therein contained are true and correct. 
Sworn to before me this 18th day of___March 19 57 
/s/ Mrs. Ruth B. Gold 
Notary Public 
My Commission expires__ July 8, 1958 
[SEAL] 


NOT APPROVED 
INCOMPLETE 


McLEOD & FERRARA 
ARCHITECTS A.LA. 


Date Mar. 5, 1957 By /s/ JMW 
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DEFENDANT'S EXHIBIT NO, 5 


AGREEMENT BETWEEN THE CONTRACTOR AND THE 
OWNER FOR CONSTRUCTION OF THE NORTH HAGERS- 
TOWN HIGH SCHOOL TO BE LOCATED ON PENNSYL- 
VANIA AVENUE IN HAGERSTOWN, WASHINGTON 
COUNTY, MARYLAND. 

THIS AGREEMENT made this 11th day of December, A. D,| 1956, 
by and between J. D. Hedin Construction Company, Inc., a Delaware 
corporation, hereinafter called the CONTRACTOR, and the Board of 
Education of Washington County, Maryland, hereinafter called the 
OWNER: 


WITNESSETH that the CONTRACTOR and the OWNER for the 
consideration hereinafter named agree as follows: 


ARTICLE 1. The Contractor agrees to provide all the materials 
and to perform all the work shown on the drawings and described in the 
specifications entitled,"Specifications for North Hagerstown High School 
located at Hagerstown, Maryland", prepared by McLeod and Ferrara, 
Architects, A.L A., acting as, and in these contract documents entitled, 
the Architect, and to do everything required by the General and Special 
Conditions of the Contract, the Specifications and the Drawings, | includ- 
ing Architectural Drawings Nos. 1 to 31, inclusive, Structural Drawings 
S1 to S16, inclusive, Mechanical Drawing HPE-1, Plumbing Drawings 
P-1 to P-8, inclusive, Heating and Ventilating HV-1 to HV-10, inclusive, 
Electrical Drawings El to E12, inclusive, Information Addendum 1 
dated October 22, 1956, Information Addendum 2 dated November 5, 
1956, Information Addendum 3 dated November 7, 1956, Information 
Addendum 4 dated November 9, 1956, Information Addendum 5 dated 
November 9, 1956, A S D Addendum 1 dated October 31, 1956, ASD 
Addendum 2 dated October 31,1956, A S D Addendum 3 dated November 
6, 1956, and AS D Addendum 4 dated November 7, 1956. 

The Owner reserves the right to use any of the alternates 'set 


forth in the bid form at the prices set forth therein as an addition or 
deduction providing the Contractor is notified, in writing, within 
thirty (30) days from the date of this contract that the said alternate or 
alternates are to be used. 
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The Contractor shall produce its set of drawings at the time of 
the signing of this contract to be identified by the Architect, after 
identification, that set of drawings shall be considered a part of this 
contract. 

ARTICLE 2. The Contractor agrees that the work included in this 
contract shall be completed by April 1, 1958. 

In case of its failure to complete its work in accordance with the 
above schedule, it shall pay to the Owner liquidated damages in the 
sum of Fifty ($50.00) Dollars per day for each day that the work re- 
mains incomplete after said time limit or limits. 

ARTICLE 3. The Contractor agrees to furnish Performance and 
Labor and Materials Bond in such form as shall be acceptable to the 
Owner. The Contractor shall furnish certificates of other types of 
insurance as required by this contract. 

ARTICLE 4. The Owner agrees to pay the Contractor for the 
performance of the Contract the sum of Three Million, One Hundred 
Fifty Eight Thousand ($3, 158, 000. 00) Dollars subject to additions and 
deductions as are hereinafter provided in the General Conditions of the 
Contract, and as may be mutually agreed, and to make payments on 
account thereof, as provided herein, as follows: 

Ninety per cent of the value of work completed and approved for 
payment on the first of each month. 

The Contractor shall furnish to the Architect an estimate of the 
work done to date of payment, and the Architect shall make a certificate 
for payment of such amount as in his judgment meets the conditions of 
this Agreement. 

ARTICLE 5._ That the Owner may make any alterations, deviations, 
additions or omissions from the aforesaid plans and specifications, or 
either of them, which it shall deem proper and the Architect shall ad- 
vise by a written order signed by the Architect and approved by the 
Owner, without affecting or making void this contract; and in all such 
cases the Architect shall value or appraise such alteration and add to or 
deduct from the amount herein agreed to be paid to the Contractor the 
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excess or deficiency occasioned by such alterations and when such addi- 
tion or deduction is approved by the Owner such changes shall take effect. 
In case any alterations or deviations are made such further time may 


| 
be allowed for completion of the work caused by such alteration or de- 


viation as the Architect and the Owner shall decide to be reasonable. 
ARTICLE 6. If the Contractor shall be adjudged bankrupt, or if 
it shall make a general assignment for the benefit of its creditors, or if 
# receiver shall be appointed on account of its insolvency, or if it shall 
persistently or repeatedly refuse or should fail, except in case where 
extension of time is provided, to supply enough properly skilled| work- 
men or proper materials or if it should fail to make prompt payment to 
sub-contractors or for material or labor, or persistently disregard 
laws, ordinances or the instructions of the Archetect or otherwise be 
guilty of substantial violation of any provision of this agreement, then 
the Owner, on the Certificate of the Architect that sufficient cause 
exists to justify such action, may, without prejudice to any other right 
or remedy and after giving the Contractor reasonable written notice, 
terminate the employment of the Contractor and take possession of the 
premises and of-all materials, tools and appliances thereon. 
ARTICLE 7. The Contractor and Owner agree that this Agree- 
ment, the Drawings and the Specifications, constitute the Contract, and 
that they are fully a part of the contract as if hereto attached or herein 
repeated, and that for themselves, and each of them, their successors, 
personal representatives and assigns, hereby agree to the performance 
of the covenants herein contained. 
IN WITNESS WHEREOF, J. D. Hedin Construction Company, Inc. 
and the Board of Education of Washington County, Maryland, have 
caused their corporate names to be subscribed to this agreement by their 
presidents and their corporate seals hereto affixed attested by their 
secretaries the day and year first above written. 
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ATTEST AS TO | J.D. HEDIN CONSTRUCTION COMPANY, 
CORPORATE SEAL: INC. 


BY: (Signature) Cc. C. Oliver 
Secretary Vice President 


ATTEST AS TO © BOARD OF EDUCATION OF WASHINGTON 
CORPORATE SEAL: COUNTY, MARYLAND 


| By: /s/ John M. Baer. 
President 


Secretary 


a 


DEFENDANT'S EXHIBIT NO. 6 


January 17, 1957 


McLeod & Ferrara, 

Architects 

1145 19th St. N. W. 

Suite 801 & 802 

Washington, D. C. Re: North Hagerstown High School 


Attention: Mr. McLeod Hagerstown, Maryland 
Gentlemen: 

Confirming our telephone conversation this date, the F.S. Bowen Electric 
Company were considerably lower than the next lowest bidder when we 
bid the above captioned project which was a factor in our submitting the 
low bid. Further, none of the other interested subs have beat or 

equalled the Bowen figure and consequently we have awarded the electri- 
cal work to them. 


Your approval of the F.S. Bowen Electric Company is respectfully re- 


quested. 
Yours very truly, 


J. D. HEDIN CONSTRUCTION COMPANY 


By 
J. D. Hedin 


209 


BOARD OF EDUCATION OF WASHINGTON COUNTY 
HAGERSTOWN, MARYLAND 


March 13, 1957 
J. D. Hedin Construction Co. 


2900 Newton Street, N.E. 
Washington 18, D. C. 


Re: North Hagerstown High School 
Qualification Questionnaire 


Dear Mr. Hedin: 
The A. G. Crunkleton Electric Company has been approved by 


| 
| 
. | 
DEFENDANT'S EXHIBIT NO. 9 


the 


Architect and the Washington County Board of Education to assist in 


the construction of the North Hagerstown High School. 
Sincerely, 


/s/ D. G. Summerville 


D. G. Summerville 
Supervisor of New 
Construction 


DEFENDANT'S EXHIBIT NO. 


BOARD OF EDUCATION OF WASHINGTON COUNTY 
HAGERSTOWN, MARYLAND 


February 13, 1957 


J. D. Hedin Construction Company 

2900 Newton Street, N. E. 

Washington 18, D.C. Re: North Hagerstown High 
Approval of Sub-contra 


Dear Mr. Hedin: 


School 
ctors 


The following sub-contractors for North Hagerstown High School have 
been officially approved by the Architect and by the Board of Education. 


L. R. Waesche & Sons, Inc. Excavation and Site Preparation 
Roads, Walks and Bituminous Paving 


Fridinger & Company Plumbing, Heating and Ventilating 


Brocker Manufacturing & Supply 


Co Reinforcing and Fabrication | 


Maryland Machine & Foundry Steel Fabrication 


Approved with reservation: 
The Wright Company Roofing 
*This company was a sub-contractor on two elementary schools in 


Washington County and did not follow specifications. It may be well to 
inform this company that any variance from specification must be 
approved by the Architect and by the Board of Education before any work 
is performed -on. a modification. 


There are six other sub-contractors tentatively approved and your 
company will be notified in the next few days. 


Sincerely yours, 
/s/ D. G. Summerville 


D. G. Summerville 
Supervisor of New 


Construction 
Dr.. Dorn 


McLeod and Ferrara 
Mr. Brown 


DEFENDANT'S EXHIBIT NO. 12 
March 6, 1957 


Board of Education 

Washington County 

Hagerstown, Maryland Re: North Hagerstown High School 
Hagerstown, Maryland 


Gentlemen: 
We attach hereto the completed form Contractor's Qualification 
Questionnaire as furnished by the electrical contractor for the above 
captioned project, i.e. A. G. Crunkleton Electric Company, all for 
your reference and files. 
Yours very truly, 
J.D. HEDIN CONSTRUCTION COMPANY 


By 
J. D. Hedin 
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| 
DEFENDANT'S EXHIBIT NO. 13 
F. S. BOWEN ELECTRIC CO., INC. 


Report of Audit 
for the 


Year Ended June 30, 1957 


F. S. BOWEN ELECTRIC CO., INC. 
TABLE OF CONTENTS 


Auditor's Certificate 
Balance Sheet per June 30, 1957 EXHIBIT "A" 


Comparative Balance Sheet per June 30, 1956 
and June 30, 1957 EXHIBIT "A-1" 


Profit and Loss Statement for the Year Ended 
June 30, 1957 EXHIBIT "B" 


Schedule of Indirect Expenses and Schedule 
of General and Administrative Ex- 
penses for the Year Ended June 30, 1957 EXHIBIT "B- 


Schedule of Gross Profit on Completed Contracts 
over $5, 000. 00 for the Year Ended June 30, 
1957 EXHIBIT "B- 


Schedule of Depreciation for the Year Ended 
June 30, 1957 EXHIBIT "C" 


Schedule of Charitable Contributions, Com- 
pensation of Officers and Bad Debts 
for the Year Ended June 30, 1957 EXHIBIT "'D" 
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MARINUS KOSTER (Cont'd.) 
CERTIFIED PUBLIC ACCOUNTANT (Va. ) 
WASHINGTON 6, D. C. 


Executive 3-5510 


November 22, 1957 


F. S. Bowen Electric Co., Inc. 
Enterprise Road 
Mitchellville, Maryland 


Dear Sirs: 

We have examined the balance sheet of F. S. Bowen Electric Co., 
Inc. as of June 30, 1957 and the related statements of income and sur- 
plus for the year then ended. Our examination was made in accordance 
with generally accepted auditing standards, and accordingly included 
such tests of the accounting records and such other auditing procedures 


as we considered necessary in the circumstances. 


In our opinion, the accompanying balance sheet and statements 
of income and surplus present fairly the financial position of the F.S. 
Bowen Electric Co., Inc. at June 30, 1957, and the results of its opera- 
tions for the year then ended, in conformity with generally accepted 
accounting principles applied on a basis consistent with that of the 
preceding year. 


Yours very truly, 


/s/ Marinus Koster, C.P.A. 


213 Defendant's Exhibit No. 13 
(Cont'd.) 


F. S.. BOWEN ELECTRIC CO., INC. 
Balance Sheet per June 30, 1957 
ASSETS 


Current Assets 
Cash on Hand and in Banks: 
National Capital Bank 
Citizens Bank of Maryland, Riverdale Branch 
Suburban Trust Co., Permit Account 
Petty Cash 


Total Cash on Hand and in Banks $ 2,687.28 


Accounts Receivable: 

Contractors-Due on Completed Contracts $264,419. 
-Intermediate Billing $138, 237. 75 

Less: Amount held in escrow 40,340.00 97,897. 
Total Due from Contractors - Current *362, 317. 
Accounts Receivable - Other 15, 965. 
Total Accounts Receivable $378, 283. 
Less: Reserve for Doubtful Accounts 8,834. 


Net Current Receivables 
Inventory of Materials 
Total Current Assets 


Non-Current Receivables 
Unpaid Balance Intermediate Billing $138, 237. 75 
Less: Due within 30 days - current 97,897. 75 
Balance Held in Escrow 
Cash Surrender Value - Life Insurance Policies 
Face Value - $100, 000. 00 $ 16,100.00 
Less: Loans on Policies from insurance 
companies 10, 883.00 


Equity in Life Insurance 


Fixed Assets Cost Depreciation Book Value 
Leasehold improve- 


ments $ 16,141.90 $ 3,379.41 $ 12, 762.49 
Office Equipment 5, 766. 3, 047. 82 2,718. 70 
Trucks and Autos 37, 528. 24,365.27 13,163.25 
Trailer Units 2,520. 2,297.91 223. 08 
Tool Sheds 1,104. 654. 78 450.00 
Tools 4,719.67 -- 4,719.67 

$ 67, 782.38 $ 33,745.19 $ 34,037.19 | 
Book Value Fixed Assets 34, 037.19 

Other Assets 
Goodwill $ 50,000. 00 
Prepaid insurance 3,151.19 
Bid Deposit 25.00 
Total Other Assets 58, 176.19 


TOTAL ASSETS $548, 552.35 
* $245,211.41 pledged to secure notes payable. 
EXHIBIT "A" 
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(Cont'd.) 
F. S. BOWEN ELECTRIC CO., INC. 


Balance Sheet per June 30, 1957 


LIABILITIES & NET WORTH 


Current Liabilities 
Notes Payable - Secured by Pledged Receivables $117,219.08 
Accounts Payable - Trade 160, 091.35 
Accrued Payroll Taxes - Current $ 20,869.36 
- Fed. Exc. 

Tax 613.70 21,483.06 
Accrued Corp. Income Taxes 69. 96 
Accrued Expenses 1,217.43 


Total Current Liabilities $300, 080. 88 


Other Liabilities 
Due to Officers 32,190. 72 


Reserve for Unearned Profit - Work in Progress 
Billings on Uncompleted Contracts $365, 337.05 


Add: Amount held in escrow 40,340.00 $405,677.05 
Less: Accumulated Costs on 
Uncompleted Contracts: 
Direct Expense - Material $194,459. 72 
- Labor 104, 064. 74 
- Expense 6, 802. 54 
Indirect Exp. - Overhead 32,723.90 338,050.90 


Net Reserve for Unearned Profit : 67, 626.15 


Net Worth 
Capital Stock: 
Common Stock - 700 Shares at 
$100.00 par $ 70,000.00 
Preferred Stock - 300 shares at 
$100. 00 par $30, 000. 00 
Less: Unissued - 300 shares at 
$100.00 par 30, 000. 00 - 


$ 70,000.00 
Earned Surplus: 
Balance July 1, 1956 $ 73, 980. 86 
Add: Net Profit for year 970.51 
$ 74, 951. 37 
Less: Life Insurance Premiums 
paid by corporation on 
Mr. Bowen's Life 1,296.77 


Earned Surplus Balance 6/30/57 73,654.60 
Total Net Worth 143, 654.60 
TOTAL LIABILITIES & NET WORTH $543, 552.35 


* EXHIBIT "A" 
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F. S. BOWEN ELECTRIC CO., INC. 
Comparative Balance Sheet per June 30, 1956 and June 30, 1957 


Change in Net 
Per 6/30/56 Per 6/30/57__ Increase Decrease 
ASSETS 
Cash $ 3,661.30 $ 2,687.28 $ - $ 974.02 
Refund Corp. Inc. Tax 14,432.35 - - 14,432.35 
Receivables 309,327.82 418,648.31 109,320.49 - 
Inventories 45,055.35 38,646.11 - 6, 409. 24 
Fixed Assets 66,092.37 67, 782.38 1,690.01 - 
Work in Progress 434,341.26 338,050.90 - 96, 290. 36 
Goodwill 50,000.00 50,000.00 - 
Prepaid Expense 2,271. 76 3,151.19 879.43 - 
Cash Surrender Value 
1 


Life Insurance 3, 700.00 5, 217.00 - 8,483.00 


$111, 889. 93 $126, 588. 97 
Net Decrease 14, 699. 04 = (14, 699. 04) 


Total Assets $938, 882.21 $924, 183.17 $126, 588.97 $126, 588.97 


LIABILITIES 
Accounts Payable $ 47,652.12 $160,091.35 $112,439.23 $ - 
Notes Payable 28,212.56 117,219.08 89,006.52 - 
Accrd. Payroll Taxes 20,059.70 21,483.06 1,423. 36 - 
Accrd. Corp. Inc. Taxes 69. 96 


Accrued Expense 2,981. 71 s - 1, 764.28 
Due to Officers 50, 351. 33 - 18, 160.61 
Billings on Contrac. 613,326.05 405,677.05 - 207, 649.00 
Res. for Bad Debts 10, 518.19 8, 834. 73 - 1, 683.46 
Res. for Deprec. 21,799.69 33,745.19 11,945.50 - 


$214, 884.57 $229,257.35 
Net Decrease 14,372. 78 - 14, 372. 78 


Total Liabilities $794, 901.35 $780, 528.57 $229, 257.35 $229, 257. 35 


Surplus Account 
Balance Beg. of Yr. 113,369.03 73,980.86 


NetIncr. or Decr. (39, 388.17) (326. 26) $__ (326. 26) 
Balance End of Yr. $ 73, 980.86 $ 73,654.60 


Capital 
700 Shares at $100. 70, 000. 00 70, 000. 00 


| Total Net Worth $143, 980.86 $143, 654.60 
Total Liabilities 


and Net Worth $938, 882.21 $924, 183.17 


EXHIBIT "A-1" 
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(Cont'd.) 


F. S. BOWEN ELECTRIC CO., INC. 
Profit & Loss Statement for the Year Ended June 30, 1957 


Income 
Sales - Completed Contracts $1, 476.031. 


Cost of Completed Contracts 
Direct Expense - Material $745,671.00 
- Labor 499, 738.48 
- Expense 28,168.89 
Prime Cost of Contracts 1,273,578. 


Prime Cost on Contracts - per Exhibit "B-2" $ 202,452. 


Less: Indirect Expense 
Balance forwarded $ 53,259.28 


Add: Indirect Expense - 
per Exhibit "B-1" 111, 680.21 


Total Indirect Expense $164, 939.49 


Less: Allocated to Work in Progress 19.84% __ 32, 723. 90 
Allocated to Finished Work 80.16% 132,215. 
Gross Profit on Sales 70,237. 
Less: General & Administrative Expense - per Exhibit "B-1" 60, 540. 
Net rating Profit 9,696. 


Less: Other Charges 
Interest and Finance Charges 8, 656. 


Net Profit before Taxes 1, 040. 


Less: Provision for State Corp. Taxes - Maryland 
-D. C. 
- Virginia 
Net Taxable Income Subject to Federal Corp. Taxes 
Less: Provision for Federal Corp. Income Tax 


NET PROFIT 


EXHIBIT "'B" 
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F. S$, BOWEN ELECTRIC CO., INC. [Cont?d.) 


Schedule of Indirect Expenses 
For the Year Ended June 30, 1957 


Bonds 115. 00 
Depreciation - Trailer Units $ 504.19 

- Tool Sheds 270.00 

- Trucks and Autos 9,132.04 9, 906.23 
Electricians' Benefit Fund 
Insurance 
Licenses 
Material Adjustments : 
Salaries - Engineers 52, 585.00 
Taxes - Payroll —hH,-44-36- 
Tool Expense 296. 82 
Trucks and Autos —12;-56t-86- 


Total Indirect Expense 


Schedule of General and Administrative Expenses 
For the Year Ended June 30, 1957 


Advertising $ 
Amortization of Leasehold Improvements 
Association Dues 
Auditing and Legal 
Cleaning 
Contributions 
Depreciation - Office Improvements 
Entertainment 
Maintenance and Repairs 
Meals 
Miscellaneous 
Office Supplies 
Pension Trust Plan 
Postage 
Rent 
Salaries - Administrative $ 7,090.00 
- Clerical 7, 584.00 a : 
- Other 15,001.51 . 29,675. 
Sales Taxes 222. 
Taxes - Personal Property 496. 
Telephone, Heat and Light 5,018. 


Total General and Administrative Expense A $ 60, 540. 54 


APY ayy 
EXHIBIT "B-1" ; GA 123,475.08 
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v 
F. §, BOWEN ELECTRIC CO., INC. (Cont'd.) 


Schedule of Gross Profit on Completed Contracts over $5, 000.00 
For the Year Ended June 30, 1957 


Job Prime Cost of Contract Contract Contract Profit 
No. Material Labor yor___Expense—— Total_—S Price or loss 


450 $ 9,266.84 $ 8,457.79 $ 952.78 $ 18,677.41 $ 18,877.05 $ 199.64 
113,711.47 101,267.46 é 226, 275. 08 331, 748.59 
27,232.67 18, 944.58 : 46,578.42 47, 566. 92 
66,038.93 37,886.84 2 104, 337,45 104, 626.58 
55,591.55 32,405.05 . 89, 550. 90, 737. 97 
93,674.90 35,249.55 ; 129, 890. 130,672. 16 
51,097.85 42,809.88 : 96, 884. 106, 572.65 
2,080.77 3,629.04 ‘ 5, 735. 6,438.56 
10,035.27 6,724.71 ‘ 16, 986. 14, 738.17 
30,540.37 17,010.30 ; 48, 067. 48,181.57 ; 
7,605.27 6,190.06 : 13, 973. 10,951.14 (3, 022. 06) 
5,817.18 8,441.09 ; 14, 459. 11,570.75 (2,888. 74) 
23,028.92 8, 355.08 31, 873. 32, 138.28 265.10 
20,377.71 13,857.08 ; 34,570. 30,240.00 (4,330. 78) 
20,057.87 11,654. 70 : 31, 832. 24,200.83 (7,631.51) 
87,171.81 46,101.38 : 133, 947. 151, 849. 74 
48,934.06 39,432.55 ‘ 88, 938. 89,010.30 
9,115.75 4,842.96 : 17, 190. 22,874.00 
13,028.57 7,381.90 ; 20, 774.55 21,011.37 
3,523.44 2,391.25 : 5, 982.24 8, 826.59 : 
13,011.41 15,125.61 2 28,475.60 26,370.00 (2,105.60) 
26,575.07 24,599.55 : 53,296.36 | 91,287.36 37,991.00 
3,542.59 1,611.23 3 5,207. 71 5, 300. 00 92.29 


$741, 055.27 $494, 369.64 $ 28,079.25 $1,263, 504.16 $1,425, 790.58 $162,286.42 
4,615. 73 5, 368. & 89.64 10,074.21 50, 240. 50 40, 166.29 


$745,671.00 $499, 738.48 $ 28,168.89 $1,273,578.37 $1,476,031.08 $202,452. 71 


(1) Contracts over $5, 000.00 
(2) Contracts under $5, 000.00 


EXHIBIT "B-2" 
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F, S. BOWEN ELECTRIC CO., INC. 


Schedule of Depreciation for the Year Ended June 30, 1957 


Date 
___ Kind Acq. Cost 
Trucks & Autos: 
Diamond Line Truck 
Panel Truck 
Tractor N.A.A. 
Ford Line Truck 
Federal Line Truck 
54 Chevrolet Panel 
54 Chevrolet Panel 
54 Chevrolet Panel 
55 Oldsmobile 98 


1952 $ 1,000.00 
1953 545. 00 
1953 4,675.00 
1954 950. 00 
1954 1,600.00 
1954 1, 622. 64 
1954 1,625.35 
1954 2, 067. 78 
1955 4, 314. 31 
55 Chevrolet Belair 1955 3,001. 33 
55 Chevrolet 11/2 St. 1955 2,372.79 
55 Chevrolet Townsman1955 2,278.40 
55 Chevrolet Spt. Coupe 1954 3,197.50 
55 Chevrolet Townsman 1955 2,646.09 
55 Chevrolet Townsman 1955 2,278.42 
55 Chev. 3/4 Stake 1955 3, 353. 91 


7, 528. 52 


1946 $ 1,458.49 
1948 100. 00 
1949 898.67 
1950 178.09 
1952 508. 14 
1955 698.61 
1955/56 1,810.76 
1956/57 113. 76 


Office Equipment 


Est. 

Rem. 

Deprec. Rem. Cost Est. Life 
Prior Yrs. 


Yrs. Yrs. 


102.19 


$ 1,000.00 $ 
442.81 
3,408.85 
534.50 
600. 00 
811. 32 
812.68 
1, 033. 88 
1, 078. 58 
750. 33 
642. 62 
569.60 
1, 199. 10 
661. 52 
569.60 
1, 117. 84 
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2,236.07 
15, 233.23 


$ 1,458.49 $ 
80.00 
597.57 
105. 64 
203.24 
87.27 
90. 54 


2,295.29 


20.00 
301. 10 
72.45 
304. 90 
611.34 10 
1,720.22 10 
118.76 10 10 (6 


10 
10 
10 
10 
10 
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Deprec. 


Beg. of Yr. Life Beg. Yr. this Yr. 


136.25 
1, 168. 75 
237. 50 
400.00 
405.66 
406. 34 
516. 94 
1, 078. 58 
750. 33 
593. 19 
569. 60 
799.40 
661. 52 
| 569. 60 
838. 38 


1955 3, Sos. 9t_ 8 AA OS OO TTT 


9,132.04 


| $ = 
10.00 
89.87 
17.81 
50.81 
69.81 
181. 08 
5.69 


¥ $ 5, 766.52 $ 2,622.75 $ 3,143.77 $ 425.07 


1953 $ 
1956 


294. 78 


| Tool Sheds 
810. 00 


3 


$ 294.78 $ 


90.00 


3 
720.00 3 


2:70.00 


1906 910.00 ON ES 


1,104. 78 


290.19 
2,230.80 


2,520.99 


1955 $15,131.65 
1956 1,010.25 


”\ trailer Units 1952 $ 
| 1953 
ye 
! Leasehold Improve. 


16, 141. 90 


384. 78 
232.16 


720.00 


58.03 5 
1, 561.56 669.24 5 


1, 793. 72 727.27 


$ 1,765.21 $13,366.44 10 9 
1,010.25 10 9 


$ 1 


11/ 


$ 


1,765.21 $14, 376.69 


270.00 


58.03 
446.16 


504.19 


$ 1,513.17 
101.03 


$ 


Oo 


1,614.20 


‘i Grand Total $63, 062. 71 $21, 799.69 $41, 263. 02 $11, 945.50 


EXHIBIT "C" 
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(Cont'd.) 
F. S. BOWEN ELECTRIC CO., INC. 
Schedule of Charitable Contributions, Compensation of Officers, and Bad Debts 
For The Year Ended June 30, 1957 


Charitable Contributions 


Cheverley Boys Club $ 15.00 
Prince George's County Tuberculosis Assn. 5.00 
Lion's Club - Aid to Blind 2.00 


Total Charitable Contributions 


Compensation of Officers 


Name Address 


F. S. Bowen Enterprise Rd., Mitchellville,Md. Pres/ 

Treas. 100% $15, 900. 00 
J. W. Tolson 1605 Crittenden St.SE, Wash.DC Vice- 

Pres. 100% 1% 5, 500. 00 
D. M. Bowen Enterprise Rd. , Mitchellville,Md. Secre- 

tary 10% 1% 1, 590.00 


Total Compensation of Officers : 100% $22, 990. 00 


Schedule of Bad Debts 


Gross Amt. 
Accts. Rec. Balances Net Income Sales Added Amt. Charged 
Year Beg. of Yr. Endof Yr. Reported on Account to Reserve Against Res. 


1953 $286,671.98 $188,224.10 $ 25,473.90 $1,377,864.20 $ - $ 6,457.60 
1954 188,224.60 206,793.76 25, 872.60 1,021,891.90 7,254.33 4, 838.37 
1955 206, 793. 76 309, 327. 82 (52, 420. 38) 792, 738.57 - 3,412.59 
1956 309,327.82 418,648.31 989. 64 1,476, 031.08 - 1, 683.46 


EXHIBIT "D" 
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a S. Bowen Co. -Estimate 
Labor Hours - 17265 
Labor Rate $3. 25/hr. 
' Total Labor Cost $56, 111 
| Total Material $207, 683 
Expense $ 520 
Total Prime Cost $264, 314 
10% Overhead 26, 431 
Total Net Cost $290,745 
5% Profit $ 14, 537 
Selling Price $305, 282 


Price to J.D. Hedin Const. Co. 
$310, 000 


Above price to include temporary 
Electrical Work. 


*P]. Exh. #3 


Other Job Overhead | 


Labor - Bowen estimate was 


Job Supervision 


DEFENDANT'S EXHIBIT NO. 14 
ELECTRICAL WORK - N. HAGERSTOWN HIGH SCHOOL 


Apparent Actual Job Cost 
Based on history of job to date 


Materials - Bowen's Estimate’ $207, 683 


Check of estimates, plans and 
purchase orders indicate 
Bowen estimate 5% low $10, 384 


17265 Labor Hours based on 
material quantities - these 


quantities 5% low - Labor hours 


5% low = 863 man-hour 4 total 
of 18, 128 man-hours 
Bowen's labor rate $3. 25/hr was 
3.00 per hr productive labor plus 
.25/hr for supervision and job 
overhead. 
18,128 hours x 3. 00 =/$54, 384 
Actual rate on April 1, 1957 3. 25/hr 
From daily logs 25 man |day Elect. 


work on job 25x8 = 400 man/hr 
400 x 0.25 = $100 


Rate increase May 1 to $3. 36/hr 
(18, 128-400) x 0.38 $6888 


Supt April 1, 1957 to Nov. 1, 1958 

83 weeks - 3320 hrs x 4,00 = 
$13280 

Foremen - 1660 hrs x 0.25 = 
$415 


Ma. unemp. tax 2. M% 
Social Security 2. 25% 
Public Liability 0.004% 
Workman'sComp. 6.845% 
Elect. Welfare 1. 00 

12.799 


‘ 
i 
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£75" Bowen Go. -Estimate 


| Agreed Selling Price $310, 000 
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$75, 067 Total Elect. Labor x 12. 799 = 
$ 9,617 
Sub Total 302, 751 

Temporary Office & 

Storehouse 2, 000 
Truck 415 days at 3. 00 day 1,245 
Truck driver-laborer 3320 

hours at $1. 36 5, 976 
Telephone 19 mo. at 6. 00/mo. 114 
Mis. Office & job supplies 

1. 00/day 415 
Tools-Value $3000-50% use 1,500 
Temporary Wiring 5, 000 
Home Office Overhead 26, 431 


Expense of Supervisory per- 
sonnel from home office 
40 trips at 30.00 1, 200 
$346, 624 


Possible Savings on Material Purchase 


Panels & Switches $ 150 
Fixtures 
Bowen Est. $82, 576 
Purchase price 
quote TT, 164 
73493 4 5% 5,412 $5412 


Clock System 
Bowen's Est. $32, 700 
IBM quote 25, 000 
7, 700 $7700 


Transformers $ 603 
Conduits & Wires 


Bowen Est. $40, 755 
Purchase price 
quoted 38, 514 
36680 4 5% 2,241 $2241 
Total Possible Savings $16106 16, 106 


Total Apparent Costs $330, 518 | 


Apparent Loss $ 20, 518 
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[Filed Nov. 24, 1958. ] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The above entitled cause came on regularly for trial and the Court 
having duly considered the evidence and being fully advised in the pre- 
mises now finds the following: 

FINDINGS OF FACT 

1. Plaintiff corporation is an electrical contractor organized 
under the laws of the District of Columbia with its principal office in 
Mitchellville, Maryland. Defendant corporation is a general contractor 
organized under the laws of the State of Delaware and doing business in 
the District of Columbia. 

2. Onor about December 11, 1956, defendant entered into a 
general contract with the Washington County Board of Education| for the 
construction of the North Hagerstown High School. A copy of said con- 
tract is hereby incorporated by reference. 

3. On December 31, 1956, plaintiff and defendant entered into a 


written contract whereby plaintiff, for the consideration of $310, 000. 00, 
agreed to do all the electrical work required for the construction of the 
aforesaid high school. The terms of said contract are incorporated 


herein by reference. 
4, Atall times pertinent hereto, plaintiff was ready, willing and 
able to perform its contract with defendant. Plaintiff was fully qualified 
as to financial standing, competency and otherwise to perform its con- 
tract with defendant. 
5. Onor about February 5, 1957, while its contract with | plaintiff 
was in full force and effect, defendant engaged A. G. Crunkleton Electric 
Co., Inc., of Greencastle, Pennsylvania, another electrical contractor, 
to perform the same work it had engaged plaintiff to perform. On 
February 7, 1957, said engagement was confirmed by letter fois A.G. 
Crunkleton Electric Co., Inc. and on February 19, 1957, defendant and 
A. G. Crunkleton Electric Co., Inc. executed a formal contract, a copy 
of which contract is incorporated herein by reference. Defendant's acts 
as aforesaid prevented plaintiff from further performing its electrical 
subcontract with defendant dated December 31, 1956. 
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6. The Instructions to Bidders for the general contract included 


the following: 
"13, Contractor's Qualification Questionnaire 


Before approval and signing of contract both the General 
Contractor and all sub-contractors must submit the Con- 
tractor's Qualification Questionnaire of the Washington County 
Board of Education." 

The contract between defendant and the Washington County Board 
of Education contained the following provisions: 

"Article 70. Article 36 (of the General Conditions) is amended 

and supplemented as follows: 

1. Simultaneously with the award of the contract, the 
successful contractor shall submit to the Owner the names 
of subcontractors he proposes to use on the construction of 
the building and the owner reserves the right to accept or 
reject the use of any subcontractor on the construction of 
the building." 

The questionnaires referred to in Article 13 of Instructions to Bid- 
ders were not submitted to the Board of Education by defendant either 
prior to or at the time of the execution of the contract on December 11, 
1956. On November 26, 1956, December 7, 1956 and January 10, 1957, 
defendant successively submitted three separate lists of subcontractors 
which it proposed to employ, each of which included the name of plain- 
tiff, the latter, however, indicating that defendant had awarded the 
electrical sub-contract to plaintiff. The Board of Education at no time 
rejected plaintiff but on the contrary expressed itself as fully satisfied 
with respect to plaintiff's ability to perform the contract and its financial 
responsibility. 

7. On February 5, 1957, defendant's president attended an in- 
formal meeting with the Board of Education at Hagerstown, Md. Plain- 
tiff had no knowledge of this meeting. At that meeting, the preference 
of the Washington County Board of County Commissioners that the AG, 
Crunkleton Electric Co., Inc. be employed as defendant's subcontractor 
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was transmitted to defendant with the request that it give preference to 
A.G. Crunkleton Electric Co., Inc. as its electrical subcontractor. De- 


fendant did not disclose that it had entered into a formal and unconditional 


written contract with plaintiff on December 31,1956, which was a binding 
obligation on both plaintiff and defendant. 
8. Defendant notified plaintiff on February 11,1957 of said meet- 
ing at Hagerstown but did not disclose that it had engaged A.G. Crunkleton 
Electric Co., Inc. to supersede plaintiff as its electrical contractor. 
Plaintiff first learned on or about March 20, 1957 that defendant) had en- 
tered into a subcontract with A.G. Crunkleton Electric Co. , Inc.) to per- 
form the identical work included in its contract of December 31,)1956 
with defendant. 
9, At no time did plaintiff relinquish its rights under the contract 
of December 31,1956, either by recission, acquiescence, consent, 
abandonment or otherwise. 
10. In contracting with another electrical contractor to perform 
the electrical work, as aforesaid, defendant did not rely upon any state- 
ments, acts or omissions of plaintiff or anything done or not done by 
plaintiff. 
11. Defendant at no time subsequent to December 31, 1956, the 
date of execution of its contract with plaintiff, changed its position be- 
cause of anything said or done, nor not said or not done, by plaintiff. 
* * * * * 
12. The damages hereinafter found to be suffered by plaintiff do 
not include any amount for the work plaintiff performed in preparing its 
bid to defendant of November 13, 1956 or any other work prior to or after 
December 31, 1956. 
13. On the basis of all the testimony and exhibits herein, |the 
profits plaintiff could have fairly and reasonably anticipated had'defen- 
dant permitted it to continue to perform under the aforesaid contract 
are at least Thirty Thousand Dollars ($30, 000. 00). 
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CONCLUSIONS OF LAW 

1. This Court has jurisdiction in this cause by virtue of 11 D.C. 
Code 306. 

2. The written contract executed by the parties on December 31, 
1956, was a firm, valid, unconditional, binding and subsisting agree- 
ment. 

3. The action of defendant in engaging another to perform the 
work plaintiff had contracted to perform was a breach of the contract of 
December 31,1956. Said action was without cause or justification and 
said action was never consented to, acquiesced in or ratified by plaintiff. 

4, Plaintiff has been damaged by defendant in the sum of Thirty 
Thousand Dollars ($30, 000. 00) and is entitled to judgment against defen- 
dant in that amount. 

Let judgment be entered accordingly. 

Dated this 24th day of November, 1958. 


/s/ Edward P. Murphy 
United States District Judge. 


— LLL A LL 


[Filed Nov. 24, 1958. ] 


JUDGMENT 

The above entitled action came on for trial before the Court with- 
out a jury on the 10th, 13th, 14th, 18th and 19th of November 1958, and 
evidence of both parties having been received and the cause having been 
argued by Counsel for both parties, and the Court having filed its find- 
ings of fact, conclusions of law and order for judgment herein, now, 
pursuant thereto, it is hereby this 24th day of November, 1958, 

ORDERED AND ADJUDGED, that the plaintiff, F. S. Bowen 
Electric Co., Inc. have judgment against the defendant in the sum of 
Thirty Thousand Dollars ($30, 000. 00), and its costs and disbursements 
in this action, with interest thereon from the date hereof. 


/s/ Edward P. Murphy 
United States District Judge. 
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[Filed Dec. 24, 1958. ] 
NOTICE OF APPEAL 


Notice is hereby given this 24th day of December, 1958, that 
defendant J. D. Hedin Construction Co.,Inc., hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court, entered on the 24th day of November, 1958, in 
favor of plaintiff F. S. Bowen Electric Co., Inc., against said defendant 
J. D. Hedin Construction Co., Inc. 


BRIEF FOR APPELLANT 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Did the trial court err in holding that appellant breached a 
construction subcontract with appellee when the subcontract was by its 
terms subject to approval by a third party, which approval was never 
given and in fact when such approval was precluded by appellee's failure 
to supply information required by the contract, and by the third party's 


request of appellant not to use appellee as a subcontractor? 


2. Did the trial court err in assessing damages against appellant 
in the sum of $30,000 where the claimed damages were theoretical loss 


of profits on a construction subcontract, and when 


a. Over two-thirds of the alleged loss of profits were for 
| 
items of claimed profits that the court could not find were reasonably 


foreseeable by appellant; 


b. No account was taken by the court of the many serious 


errors in appellee's calculation of profits; 
c. Any profits were remote and speculative; 


d. Full profits were assessed as damages without deduction 
for the less time engaged, for release from the care, trouble, risk and 
responsibility attending a full execution of the contract nor for gains ap- 
pellee would have by reason of opportunities that it would not have had 
put for the claimed breach; and : 


| 
e. The trial judge added $3,000 to the damages found just to 
"make it (the judgment) an even number" i.e., $30, 000? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


1, No Enforceable Contract Having Arisen The Trial Court 
Could Not Properly Find That Appellant Breached A 
Contract With Appellee i Ny Sel Sk Si 


Appellee Is Not Entitled To Recover Any Damages 


A. An improper standard of damage was used by the 
trial judge é ‘ 5 A $ x ; 5 


There is no reasonable basis in the evidence for a 
finding of profits in the amount of $30,000, or any 
other amount 5 . ° . . . Fs . 


1. Bowen's estimate of material quantities was 
erroneous ° . . oe . a 


a, Fixture errors 5 5 . . 
b. Conduit and wire errors ‘ A . 
Bowen's estimate of labor costs was erroneous 


Bowen did not include any estimate for tem- 
porary electricity Leek he eee 


Bowen substantially underestimated direct job 
costs ote te. cet Ley” eS 


5. Bowen's general overhead costs on 0 
6. Miscellaneous deficiencies in Bowen's bid . 


Appellee’s alleged damages are speculative ; 


No offsetting gains by appellee recognized in fixing 
damages a ee te ae Cs, Se 


VI. CONCLUSION 


(iv) 
TABLE OF CASES 


Allen v. Field, 130 F. 657 a ar 


Blair v. United States for use and benefit of Gregory-Hogan, 
150 F. 2d 676 ae ie ee eee es ee aa 


Brier v. Orenberg, 90 A. 2d 832 (1952) ae cee 


Broadbent Portable Laundry Corp, v. United States, 
SEG. Css 182. es vet as ey, Se 


Camp v. United States, 15 C, Cls. 469, 489, affd. 
113 U.S. 648, 28L. ed. 1081, 5S. Ct. 687 


Clarke v. National Benefit & Casualty Co,, 67 F, 222 


Compania Ithaca De Vapores, S. A. v. United States, 
149 F. Supp. 257, 137 C. Cls. 860 (1957) 


Creighton v. Brown, 17 A, 24 559, 560 ‘ é 


Fries, Beall & Sharp Co. v. Livingstone, 
56 App. D.C, 209, 12F.2d150 . . 


Frey & Son v. Cudahy Packing Co., 243F. 205. 


Harvey Radiator Laboratories v. The United States, 
115 F, Supp. 444; 126 C, Cls. 323(1953) . . 


Hinckley v. Pittsburg Bessemer Steel Co,, 121 U.S. 264, 
30 L. ed. 967, 7S. Ct. 875 6. eee 


Insley v. Shepard, 31F. 869 2. -« 2. + + + 
Interocean Oil Company v. United States, 2700 .S. 65 


D. M. Picton & Co, v. Estes, 160 F., 2d 189, cert. den. 
331 U.S, 859, 91L. ed. 1866, 67S. Ct. 1756. 


The Thrasyvoulos, 28 F. Supp. 434 a). ier ace 


United States v. Behan, 110 U,S. 338, L. ed. 168, 
48, Cr. 81(1884) 2. 1 wee 


United States v. Speed, 8 Wall. 77, 75 U.S, 449, 
19 L, ed. 449 (1869) j 


MISCELLANEOUS 


9 Am. Jur., Building and Construction Contracts, 
Sec. 151, p. 88 oe Sao f ie 3s 
Restatement of the Law of Contracts, 
Sec. 335 et re ee 
Sec. 330 . on Ole 
Williston on Contracts ~ 


, 24 


° 26 
14 


11, 14, 24, 26 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,971 


J. D. HEDIN CONSTRUCTION CO., INC., 
Appellant, 


F, S. BOWEN ELECTRIC CO., INC., 
Appellee. 


—— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


I 
JURISDICTIONAL STATEMENT 


This is an appeal from a judgment entered November 24,| 1958, in 
favor of appellee, F. S. Bowen Electric Co., Inc., against appellant, J. 
D. Hedin Construction Co., Inc., in the sum of $30,000 plus interest and 


costs (J.A. 226). Notice of appeal was filed December 24, 1958, (J.A. 227). 
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Jurisdiction of this Court is invoked under the Act of June 25, 1948, c. 
646, 62 Stat. 929, as amended by the Act of October 31, 1951, c. 655, 
Sec. 48, 65 Stat. 726; 28 U.S.C. 1291. 


1 
STATEMENT OF THE CASE 


This case arises as a result of an alleged breach of contract be- 
tween J. E. Hedin Construction Co., Inc. (hereinafter referred to as 
Hedin) a general contractor, and F. S. Bowen Electric Co., Inc. (here- 


inafter referred to as Bowen) an electrical subcontractor. 


On December 11, 195%, Hedin, as a general contractor, executed 
a contract with the Board of Education of Washington County, Maryland, 
(hereinafter referred to as Board) as owner, for the construction of the 
North Hagerstown High School located at Hagerstown, Maryland, (J.A. 
205). The contract price was $3,158,000 (J.A. 206). Article 36 of 
the General Conditions of said contract provided that the 
“contractor shall submit to the Owner the names of 
subcontractors he proposes to use on the construc- 
tion of |the building and theOwner reserves the 
right to accept or reject the use of any subcontractor 
on the cons e building. -A. 
Paragraph 13 of the Instructions to Bidders contained in the specifi- 
cations and made a part of the contract by reference, required that 
"all subcontractors must submit the Contractor's 


ication Questionnaire 
County Board of Education. Ae 


ae 

ag November 29, 1956, Hedin submitted to the Board, through its 

architect, the names of three possible electrical subcontractors, which 
€ ee 

list included appellee's name (J.A. 191)A On December 7, i950) Hedin 
revised the list and submitted the name of only two possible subcontrac- 
tors, i.e., Bowen and A. G. Crunkleton Electric Co. (J.A. 192). 
When no objections had been made by either the architect or the Board 
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| 

to either of the proposed subcontractors, Hedin, on December 31, 1956, 
entered into a formal contract with Bowen, reciting a consideration of 
$310,000, covering the electrical work on the North Hagerstown High 
School, and subject to the general conditions and specifications @. Ay 
176). OnJanuary 10, 1957, the Board was advised that the electrical 
work on the subject school had been awarded to Bowen (J.A. 192). 


On January 17, 1957, Hedin wrote to the Board's architect re- 
questing approval of Bowen as a contractor on this job (J.A. 208). On 
or about February 5, 1957, Mr. John D. Hedin, President of J.|D. 
Hedin Construction Co., Inc., was called to Hagerstown, Maryland, and 
at a meeting of members of the Board of Education of Washington County, 
he was told that the County Commissioners, who controlled the fiscal af- 


\ fairs of the Board as well as expenditures under this contract, desired 


Nite electrical work on this school to be done by a local contractor (J.A, 
65). Bowen's office was in Prince George's County, Maryland, at 
least 60 miles from the job site (J.A. 24). It was explained to Mr. 
Hedin by the Board members that use of a local contractor would facili- 
tate service of the installation in the event that maintenance became 
necessary, and, in addition, would be of substantial benefit to the local 
economy (J.A. 68). 


Although requested so to do in writing on December 31, 1956 (J.A, 
179) Bowen never submitted the Contractor’ s Qualification Questionnaire 
(J.A. 32-33, 62, 101). The Board required subcontractors 
this questionnaire (J.A. 66, 86-87, 101) and after receipt and considera- 
tion of the questionnaire acted formally to approve each subcontractor 


who performed services on the job (J.A. 82-83, 101, 103, 209, 210). 


On February 7, 1957, the Board's architect wrote Bowen explain- 

ing to that company the reasons underlying the attitude of the County 
lett and the Board (J.A. 180). In this letter the Board's 
architect stated that under all the circumstances, he felt "called upon 
to intercede on behalf of the local electrical concern" (J.A. 181). 
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After the February, 1957, meeting with the Board, Mr. Hedin 
discussed the situation presented with Mr. F. S. Bowen, appellee's 
President, and Mr. Bowen, according to Mr. Hedin, agreed that under 
all the circumstances, he did not want the job and stated he would "tear 
up the contract" (J.A. 81-82, 107, 112). On February 11, 1957, Hedin 
wrote Bowen confirming this conversation (J.A. 182). On February 19, 
1957, Hedin entered into a written contract with the A. G. Crunkleton 
Electric Co., hereinafter referred to as Crunkleton, (Def. Ex. 8, Tr. 
303-304). On March 6, 1957, Crunkleton’s Contractor's Qualification 
Questionnaire was forwarded by Hedin to the Board (J.A. 210) and on 
March 13, 1957, Hedin was notified by the Board that Crunkleton had 
been approved by the architect and the Board for work on the job (J.A. 
209). Bowen was never approved by the Board (J.A. 81, 83, 103). 


On March 22, 1957, Bowen filed this suit against Hedin, claiming 
damages for breach of contract in the amount of $65, 000 (J.A. 2). At 


\ pretrial on March 28, 1958, this claim was increased to $77,014 
(J.A. 5, 7). 


Trial was had before visiting United States District Judge Edward 
P. Murphy, sitting without a jury. Judge Murphy found that Hedin had 
breached its contract with Bowen, that Bowen could have fairly and 
reasonably anticipated a profit of $30,000 (J.A. 225) and thereupon 
entered judgment against Hedin in the sum of $30,000 (J.A. 226). 


Ti 
STATEMENT OF POINTS 


1. The trial court erred in finding as a matter of law that ap- 
pellant had breached a subcontract with appellee when the evidence 
showed: 

a. That the contract between appellant and appellee: was 
subject to the approval of the Washington County Board of Education; 
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b. That the Board of Education requested appellant to use a 


local contractor in preference to appellee; 


c. That appellee, although so requested to do, never did 
furnish the information required by the Board of Education to enable it 
to approve appellee as a subcontractor; 


d. The Board of Education never did approve appellee for 
the subcontract but did approve formally a local contractor who/executed 


the work. 


2. The trial court erred in assessing damages against appellant 
in the sum of $30,000 for loss of alleged profits on the job in question 


when 


a. Over two-thirds of the alleged loss of profits were for 
items that the court could not find were reasonably foreseeable|by ap- 


pellant; 


b. No account was taken by the court of the many serious 


errors in appellee's calculation of profits; 
| 


c. Any profits were remote and speculative; | 


d. Full profits were assessed as damages without deduction 


for the less time engaged, for release from the care, trouble, | risk and 


responsibility attending a full execution of the contract nor for |gains ap- 


pellee would have by reason of opportunities that it would not have had 


put for the claimed breach; and | 


e. The trial judge added $3,000 to the damages found just to 
"make it (the judgment) an even number" i.e., $30, 000. 
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Iv 
SUMMARY OF ARGUMENT 


1. The appellant as general contractor for the construction of a 
large high school at Hagerstown, Maryland, had a contract which pro- 
vided that the Washington County Board of Education "reserves the right 
to accept or reject the use of any subcontractor on the construction of 
the building."’ The contract also provided that "all subcontractors must 
submit the Contractor's Qualifigation Questionnaire of the Washington 


———— F 
County Board of Education.""/ These provisions were incorporated into 
mei 


the contract between appellant and appellee. Appellee never did submit 
the Qualification Questionnaire although requested so to do in writing. 
The Board never did approve appellee for use on the construction of the 
building. In fact the Board expressly requested appellant to use a local 
contractor instead. Under these circumstances there was no breach of 
contract by appellant as no enforceable contract existed. 


2. Assuming a breach of contract, appellee may not recover 
$30,000 therefor 'as the court below in fact and in law could not properly 
assess such damages against appellant. 


Appellee claimed damages for theoretical loss of profits because 
it did not perform the electrical work called for in the contract. The 
court committed many basic errors in assessing such theoretical profits 
against appellant. These errors were: 


a. Over 70% of appellee's claimed loss of profits results 
from a subsequent decrease in the price appellee originally anticipated 
paying for some materials. Assessable damages must be within the 
contemplation of the defendant before they can be assessed against the 
defendant. The'court did not, nor could it on the evidence, find that 
these facts were foreseeable by appellant. Consequently they were im- 
properly considered as a basis for damages. 


b. The trial court assessed profits as damages in excess of 
the profit of $19, 255 contemplated by appellee when it bid on the job. 
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In so doing it ignored positive proof at trial that appellee had made many 
serious material errors in the preparation of its bid which, if considered, 
would have changed appellee's theoretical profit to a certain loss, These 


errors were: 


(1) A mistake to the extent of over 5% in the quantity of 
material necessary to install in the job, resulting in underestimating its 
| 


costs by at least $6, 198. 


(2) A mistake in computing the wage rate for electricians 
at $3.00 per hour when in fact the rate was $3.25 perhour, and failing 
to compute the required payroll taxes and insurance on the payrolls, re- 
sulting in underestimating its costs by at least $8, 081. 


(3) In failing to include the costs of temporary electricity 
although its contract provided for its furnishing, resulting in under- 
estimating its costs by at least $1, 500. 


(4) In computing its direct job costs at less than .02% of 
labor and material costs when its average experience on all contracts 
performed during the year showed that such expenses averaged 2.3%, 
resulting in underestimating its co&ts by at least $5, 541. 


| 
(5) By substantially underestimating its overhead, result- 
ing in underestimating its costs by at least $2, 284. | 


(6) Other miscellaneous but substantial errors,| of in- 


determinate cost to appellee. 


c. That as a consequence of the grave doubt that appellee 
would have made any profit whatsoever had it undertaken the work, the 
award of any damages was speculative and, hence, improper. 


d. The court did not consider any of the deductions which it 
should have made against any profits properly found. These deductions 


recognized in law are: 
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(1)' A reasonable deduction for the less time engaged and 
for a release from the care, trouble, risk and responsibility attending a 
full execution of the contract. 

(2)| A reasonable deduction for the gains appellee would es 
have by reason of the opportunities that it would not have had but for its 


relief from performance. 


e. The trial judge, when requested to explain the basis of 
the finding of $30, 000 stated, "I think we arrived at $27,000, wasn't it, 
} and then I merely added the $3,000 to make it an even number." (J.A. 
4 161) This abandonment of the judicial role is sufficient to vitiate the 


\ entire judgment. 


vV 


ARGUMENT 


1. NO ENFORCEABLE CONTRACT HAVING ARISEN THE 
TRIAL COURT COULD NOT PROPERLY FIND THAT AP- 
PELLANT BREACHED A CONTRACT WITH APPELLEE 


The court below awarded damages on the premise that there oc- 
curred a breach by appellant of an enforceable contract between it and 
Bowen. Appellant respectfully submits that in view of two uncontro- 
verted facts, there was not, as a matter of contract law, an enforceable 
contract between the parties. These facts are: (1). Bowen did not sub- 
mit a Qualification Questionnaire as required by the contract documents; 
and (2) Bowen was not approved as a subcontractor by the Board of 


Education of Washi n County as required by the contract documents. 


The agreement entered into by the parties, which was ona standard 
form subcontract, provided in paragraph 7 that Bowen "agrees to be 
pound to the contractor by the terms of the Agreement, General Condi- 
tions, Drawings’ and Specifications, Addenda and Alternates, and to as- 
sume toward him [Hedin] all the obligations and responsibilities that he 


9 


by those documents, assumes toward the Owner and/or Architect." 
(J.A. 178) The Specifications referred to in said agreement provided 
in paragraph 13 thereof, entitled "Instructions to Bidders," as follows: 


"13, Contractor's Qualification Questionnaire. Before 
approval and signing of contract both the General 
Contractor and all subcontractors must submit the 
Contractor's Qualification Questionnaire of the 
Washington County Board of Education" (J.A. 199; 

Emphasis added). 


Article 36 of the "General Conditions" referred to in the gub- 
contract agreement provided as follows: 


“ARTICLE 70. SUB-CONTRACTORS. Article 36, 
'Sub-contracts' of the "General Conditions' is hereby 
amended and supplemented as follows: 


1. Simultaneously with the award of contract the 
successful contractor shall submit to the 
Owner the rames_of sub=contractors he pro- 


poses to use on the construction of the building 
and the Owner reserves the right to accept or 
he 


reject the use of any sub-contractor 
cons the building. .A. 200) 
a 


Neither the requirement of submission of a qualification question- 


naire nor the requirement of approval of the subcontractor was) satisfied 
in the present case and such is not disputed by any evidence whatsoever. 
Therefore, no executory or enforceable contract ensued, as is discussed 
below. 


Bowen did not submit a financial questionnaire (J.A. 32-33, 82, 
101), although requested in writing to do so (J.A. 82, 179). <A qualifi- 
cation questionnaire form was physically supplied by the Washington 
County Board of Education (Def. Ex. 4, J.A. 201). The Board re- 
quired the submission of the questionnaire by all subcontractors (J.A. 
66, 86, 87, 101). Further, the submission of the questionnaire was 
not merely a nominal matter (J.A. 87); this was further evidenced by 
the fact that all subcontractors did comply with this requirement. (J.A. 
82-83, 101, 103, 209, 210) 
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Bowen was never approved by the Board of Education in accord- 
ance with Article '36 of the General Conditions (J.A. 81, 83, 103). Here 
again this was not a nominal requirement and all subcontractors who 
eventually worked on the Board of Education's contract were officially 
approved by the Board in advance (J.A. 86, 101, 103; Def. Exs. 9, 10, 
J.A. 209-210). ‘The A. G. Crunkleton Electric Company, which per- 
formed the work contemplated by the Bowen-Hedin subcontract, was of- 
ficially approved. (Def. Ex. 9, J.A. 209-210). Bowen was fully aware 
that the Board of Education retained the right to approve or disapprove 
his contemplated subcontract. (J.A. 32) 


The fact of the matter is that Bowen would probably not have been 
approved by the Board if official consideration for approval was given. 
This was so because of the Board's opposition to the engagement of a 


non-local subcontractor for the electrical work on the prime contract. 


(J.A. 65, 80-81, 85, 103, 105, 119-120, 125-126) Additionally, even 
if this obstacle had not existed, Bowen's precarious financial condition 
would have made approval unlikely. For the fiscal year ending June 30, 
1957, Bowen's net profit before taxes was $989.64 and for the year end- 
ing June 30, 1956, Bowen experienced a loss of $52, 424.38 (J.A. 220). 
By failing to submit the questionnaire which would have required Bowen 
to expose its financial situation to the Board (J.A. 202) it can now vir- 
tuously argue, a5 it does, that there was no question of its financial 
standing. But regardless what the Board could have decided, the very 
existence of this unknown factor highlights the lack of an enforceable 
contract at the time. 


It is clear from the findings of the Court (J.A, 223-226) that the 
failure of Bowen to submit a questionnaire was ignored by the Court. 
No finding was made on this critical point. In fact the Court did not 
consider evidence relating to the requirements of questionnaire submis- 
sion and approval to be material. At one point during the trial when 
appellee sought to introduce relevant documents, the Court stated as 
follows: 


11 


"T caution you not to encumber the record with matters 
which I am not going to consider, .The only question 
here, in this case as I see it, is whether or not the 
plaintiff received this contract and was properly or 
improperly repudiated. That is the whole situation." 
(J.A. 103) 

The lower court sought only to determine whether a written agreement 
was entered into by the parties regardless of whether it was executory 


or contingent upon two additional requirements. 


These two requirements constituted conditions precedent because 
by the very terms of the agreement or contemplated subcontract they 
were essential. ‘Conditions precedent are well recognized in the law. 
They have been defined as facts which, unless excused, must exist or 
occur before a duty of immediate performance of a promise arises." 
Creighton v. Brown, 77 A. 2d 559, 560 (Mun. Ct. of App. for the D. of 
C. 1950). 


Conditions precedent must be exactly fulfilled or no liability can 
arise on the promise which such conditions qualify. Harvey Radiator 
Laboratories v. The United States, 115 F. Supp. 444; 126 C. Cls. 323 
(1953); Williston on Contracts, (Rev. Ed. 1937) Sections 69 et |seq., 
666-667A, 675. 


The written agreement between Bowen and Hedin was in form 


dent were 


complete but it could not become binding until conditions prec 
AEE nnn RETR arcane a a aad 
perrormed> Creighton v. Brown, Supra. | 


—— ee, 


In Brier v. Orenberg, 90 A. 2d 832 (1952), our Municipal Court 
of Appeals ruled on a somewhat similar contract problem involving the 
sale of a grocery business. A contract of sale was drawn up to be car- 
ried out if and wheit the transfer of a lease and‘a restaurant license was 
effected. The transfers could not be completed. The Court held that 
these were conditions to the effectiveness of the contract, and, | not hav- 
ing been fulfilled, the contract stood discharged and the rights of both 
parties at an end. 
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Although a contract may be absolutely complete in form, if it is 
contingent upon approval of a third party such as a public official, it is 
not a binding contract. Compania Ithaca De Vapores, S. A. v. United 
States, 149 F. Supp. 257, 137 C. Cis. 860 (1957). In the cited case a 
settlement agreement was entered into by a ship owner -plaintiff and the 
United States Maritime Commission for damages to the former's ship 
while under charter to the latter. The agreement was approved by the 
Maritime Commission itself in official session but with this proviso: 
"subject to clearance by the General Counselt’ of the Commission. Sub- 
sequently, the General Counsel persuaded the Commission to reverse its 
decision and disallow the plaintiff's claim. The court held that the fail- 
ure of the General Counsel to approve precluded a binding settlement 
agreement taking effect. 


Likewise, the failure to conform to an official requirement provided 
in respect to public business precludes a binding contract. Interocean 
Oil Company v. United States, 270 U.S. 65 (1926). In that case a com- 
pany supplied oil to the Government at the request of an army officer but 
by a superior, which was never given. It was held that no binding con- 
tract arose. Although the Bowen-Hedin agreement in issue in the present 
case is between a prime contractor and subcontractor, the former's 


thority to enter into th tract ibed and controlled b 

authority to enter in e su act was proscri and controlle 

suthoxity tents) vas proscribed and controlled by 

the conditions set forth in the prime contract. These conditions, as 
_— a er J 


He above, were incorporated in the subcontract and were fully known 
ne, 


to the appellee. Because of the lack of compliance with the conditions 
precedent, no binding contract resulted in this case. 
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2. APPELLEE IS NOT ENTITLED TO RECOVER ANY DAMAGES 


Assuming only arguendo that there was a breach of an effective 


contract by appellant, appellee, under the law and the facts, is not enti- 
tled to recover damages in the amount of $30,000 or in any other amount 


for the following reasons: 


a. An improper standard of damage was used by the jtrial 
judge. 
b. There was no reasonable basis for the finding of damages 


in the amount of $30,000 or in any other amount. 


c. Appellee's claimed damages are remote, speculative and 
only possibilities. 


d. Proper deductions were not taken from loss of profits. 


e. Trial court's improper computation of damages shows its 
basic misconception of the judicial role. 


A. An Improper Standard Of Damage Was Used By 
By The Trial Judge 
The trial judge used an erroneous basis for damages. This error 
is contained in paragraph 13 of his findings as follows: 

"On the basis of all the testimony and exhibits herein, 
the profits plaintiff could have fairly and reasonably 
anticipated had defendant permitted it to continue to 
perform under the aforesaid contract are at least 
Thirty Thousand Dollars ($30,000.00)." (J.A. 225) 
(Emphasis supplied). 

It is submitted that under the law, damages in cases of this type 
are limited to those which the defendant, not the plaintiff, had reason to 
foresee. The Restatement of the Law of Contracts recites the) correct 


rule as follows: 
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"330. FORESEEABILITY OF HARM AS A REQUISITE 
FOR RECOVERY. 


In awarding damages, compensation is given for 
only those injuries that the defendant had reason to 
foresee as a probable result of his breach when the 
contract was made. If the injury is one that follows 
the breach in the usual course of events, there is 
sufficient reason for the defendant to foresee it; 
otherwise, it must be shown specifically that the 
defendant had reason to know the facts and to fore- 
see the injury." 
This rule is followed by the text writers,! the cyclopedias 2 and 


the Courts.? 


The applicability of the trial judge's error on this point is patent, 
when it is realized that 71% of plaintiff's claim for loss of profits results 
from the fortuity that some materials it proposed to use in the perform- 
ance of the contract could have been purchased at a much later date ata 
lower price than it had anticipated when it prepared its bid. At the time 
plaintiff prepared its bid in November, 1956, it anticipated a profit of 
$19, 2552 Plaintiff urged to the Court below that prices of some mate- 
rials dropped in the year following the preparation of the bid and that as 
a result of this circumstance, it could have performed the work at a 
total cost of $243, 948 (Pl. Ex. 12, J.A. 183) and, thus, its profit would 
have been $66, 052 or an increase in its profits of $46,797 merely be- 
cause of the condition of the market at a period subsequent to the pid.® 


1 Williston on Contracts, Rev. Ed. (1937) Sec. 1347. 


2 9 am. Jur. Building and Construction Contracts, Sec. 151, p. 88. 


$ Fries, Beall & Sharp Co. v. Livingstone, 56 App. D. C. 209, 12 F. 2d 150; 
D. M. Picton & Co. v. Estes, 160 F. 2d 189, cert. den. 331 U.S. 859, 91 L. ed. 
1866, 67S. Ct. 1756; The Thrasyvoulos, 28 F. Supp. 434. 


+ The stated price was $310, 000. Plaintiff's anticipated cost of performance 
was $290, 745 (Pl. Ex. 3, J.A, 174) thus leaving anticipated profits of $19,255. 
The many errors ‘and inadequacies in plaintiff's bid will be discussed hereinafter. 


4 In view of the basic error in considering these "savings" as a part of the 
profits, appellant will not show to the court the many errors in the calculations 
on this point. Suffice it to say they are substantial. 
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The contract in question was executed December 31, 1956. At 
the time of the trial of this case (November, 1958) the electrical work 
had not yet been approved (J.A. 93, 139). It is thus obvious that ap- 
pellee’s theoretical savings in material purchases are based on) a retro- 
spective analysis of the market. For appellant to have foreseen these 
conditions, it would have been required to divine that the price|of refined 
copper would drop from 32¢ per pound on December 31, 1956 to 27¢ per 
pound on December 31, 1957 (Pl. Ex. 24, J .A. 189-190); that |the price 
of copper wire would drop from $25.80 a thousand feet on November 1, 
1956 to $19.30 in September, 1957 (J.A. 56); and that copper would be 
taken off of Government allocation during this period, with the conse- 
quence that the price of materials in the electrical industry generally 
would drop in price (J.A. 57). Appellee introduced no evidence what- 
soever at the trial below to show that appellant had any reason to foresee 
these events. The Judge can no more speculate on matters not proved 
than the jury. The absence of a finding on this phase of the case is 
significant. Considering the state of the evidence, the findings made by 
the Judge were drawn as strongly in favor of appellee as was justified. 


The damages found by the Judge amounted to $27, 000 (J.A. 161). 
In the absence of any finding whatsoever that the drop in the market price 
of certain items was foreseeable, it must be apparent that 71% of the loss 
of profits of $27,000 or $19, 170 was improperly found as damages against 
appellant. This results in decreasing damages by $19,170 and, on this 
point alone, limits appellee's recovery to $7, 830 ($27, 000 less $19, 170). 


Further, there is nothing in the evidence to indicate that/at the 
time the contract was entered into that appellee's anticipated profit 
would exceed that set out on its bid sheets, that is $19,255. and any 
recovery for appellee in excess of that amount, considering that it has 


been relieved from the risk and work attendant upon full execution of 
| 


the contract constitutes a windfall to appellee. 
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There is yet another and independent ground for refusal to take 
cognizance of the theoretical savings. The general rule of law is that 


damages for breach of contract are fixed as of the date of breach or no 


later than the date of the action. Frey & Son v. Cudahy Packing Co., 


243 F. 205; Clarke v. National Benefit & Casualty Co., 67 F. 222; Camp 
v. United States, 15 Ct. Cls. 469, 489, affd. 113 U.S. 648, 28 L. ed. 
1081, 5S. Ct. 687. The complaint was filed here on March 22, 1957 
(J.A. 2), hence it is improper to consider, as was done here, matters 
of price changes after that date. See, for example, wire purchase into 
the summer of 1957 (J.A. 48, 188); .the drop in price of copper wire 
into September, 1957 (J.A. 50-51, 55-56, 189-190). Appellee's claim 
for loss of opportunity to make fortunate purchases after the date suit 


commenced must fail. 


B. There Is No Reasonable Basis In The Evidence For 
A Finding Of Profits In The Amount Of $30,000, Or 


Any Other Amount. 


her Amount. 000 
In order to understand the argument in this section, some detail 
regarding the evidence on damages must be given. Upon receipt of the 
plans and specifications, Bowen's employees examined them and prepared 
a "take-off" of materials that it deemed would be necessary to install on 
the job (J.A. 15-16, 27-29). Calculation of the estimated cost of the 
materials and the labor necessary to install them was then made (J.A. 
22, 29). Bowen estimated that the materials required to be installed 
would cost $207, 683 (J.A. 174). Bowen estimated that 17, 265 hours of 
labor would be required to complete the job (J.A. 30, 174) and that the 
labor cost would be $3.25 per hour, or that there would be a total labor 
cost of $56,111 (J.A. 31, 152, 174). Direct job costs were estimated 
at $520 (J.A. 33, 174). Thus, Bowen's prime cost was $264, 314 (J.A. 
174). To this prime cost was added overhead at 10%, making a total 
anticipated cost of performance of $290,745 (J.A. 22, 174). As the 
contract price was $310,000 Bowen's anticipated profit was $19, 255 
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(J.A. 174). Appellee argues that, as it turned out, it could have pur- 
chased the necessary materials for $165, 140 instead of $207,683, thus it 
would have saved $42,543 and correspondingly reducing its overhead by 
10% of the saving or by $4, 254, with the end result that its anticipated 
profit would have been $66,052 (J.A. 22, 183). | 


We have heretofore shown that the future and theoretical "savings™ 
or material to be purchased was improperly used as a measure of dam- 
ages, suprapp..13-16, We shall now show that because of grievous errors 
of omission and commission in appellee's preparation of its bid, no profit 
whatsoever could reasonably have been anticipated by appellee. 


1. Bowen's estimate of material quantities was erroneous. 


All parties agree that Bowen's estimate of the quantity of materials 
required to install in the job was erroneous (J.A. 44-45, 92-93, 97, 130, 


157-158, 195). Appellee only attempted to minimize the extent of the 
error (J.A. 197-198). Appellant, however, introduced evidence below 
of the actual materials purchased to install in the job (J.A. 92, 95), and 
therefore effectively set at rest controversy regarding the quantities re- 
quired and conclusively demonstrated the extent of appellee's error. 


a. Fixture errors. 


Bowen's engineers based its bid on their estimation that the job 
would require 3, 123 fixtures (J.A. 53) and that they would cost $82, 576 
(J.A. 47, 184-187). The A. G. Crunkleton Electric Co., Inc. installed 
a total of 3, 293 fixtures to complete the job (J.A. 92, 95). Bowen's 
estimate on the fixtures required was therefore 5.4% low. Injaddition, 
in its calculation of cost, Bowen overlooked fixtures costing $1, 650 (J.A. 
52-53) and, as a consequence, its estimated cost for fixtures should have 
been $84, 226 instead of $82, 576. 

It is thus apparent that had Bowen correctly estimated the fixtures 


required for the job, his estimated cost of $84, 226 would have been in- 
creased by 5.4% or by $4, 548.20, and that the price of fixtures should 
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have been included in the bid as $88,774. As only $82,576 was so in- 
cluded the result was an underestimation of cost on the item of fixtures 
alone of $6, 198. 


b. Conduit and wire errors. 


Bowen estimated that the cost of conduit and wire needed to complete 
the job would be $40,755 (Pl. Ex. 19, J.A. 187). Conduit and wire are 
purchased on a lineal foot basis (J.A. 164). A comparison of quantities 
of wire estimated'to be required by Bowen and the minimum quantities 
actually used by Crunkleton on the job indicates the extent of Bowen's 
underestimation on this item. Using the two types of wire requiring the 
largest quantities on the job shows the following result: 


Crunkleton use Percentage Bowen 
Type wire Bowen's estimate (J.A. 95) Underestimated 
No. 12 131, 000 145, 000 10.6% 
No, 14 _ 23,700 40,000 68.7% 
154,700 185, 000 26.1% 


Colonel Phelps, appellant's expert witness, testified that, in his 
opinion a conservative estimation of the error in quantities on this item 
would be 5% (J.A. 130). Mr. Crunkleton who installed the job testified 
that the error was 10% (J.A. 97). If Colonel Phelps' testimony be ac- 
cepted, Bowen's error in these quantities would have cost it only $2, 037. 
If, however, the error shown in the table above is representative of the 
errors in this item, the underestimation would have cost Bowen $10, 637. 


In any event, the error ranged from $2, 037 to $10, 637. 
2. Bowen's estimate of labor costs was erroneous. 


Appellee, when bidding, calculated that 17, 265 labor hours would . 
be needed to complete the job (Pl. Ex. 3, J.A. 174). Appellee's pres- 
ident admitted that "the job will go from what we estimated to as much as 
two to three per cent above estimated cost on labor alone." (J.A. 36). 
Labor is a function of the required materials. The error in fixture 


quantities alone accounts for an underestimation of 323 labor hours, or 


19 
an error of 1.9%. To be conservative, appellant will use the smaller 


of appellee's own estimate of its error in quantities, i.e., 2%. | The 


error in labor quantity.then is 2% of 17, 265 or 345 labor hours, and the 
total hours of labor on the bid should have been 17,610. Appellee's 
president testified that 1,500 hours of this labor was of a supervisory 
character, and would be paid for at a supervisor's rate (J A. 30). 


At the time appellee figured its bid, the wage rate prevailing in 
Hagerstown was $3.25 per hour for regular electricians and $4100 for 
supervisory personnel (J.A. 93). In preparing the bid Bowen used a 
straight rate of $3.25 per hour for all labor (J.A. 31). In May, 1957, 
the actual wages in the Hagerstown area were increased to $3.38 for 
labor, and $4.25 for supervisory work (J.A. 94). Despite the fact that 
by May, 1957, when the increase went into effect only 400 labor hours 
had been put on the job (J.A. 31), we feel that this wage increase could 
no more have been anticipated by the parties than could the decline in 
market price of materials later in 1957 and 1958, and for the purpose 
of this argument will not assert such additional costs against appellee.® 


It is thus apparent that the actual wages which Bowen should have 
calculated it would have been required to pay would be as follows: 


Hours Wage Rate Wage cost 


Total hours 17,610 
Electricians 16,110 $ 3.25 $52, 357 
Supervisory 1,500 4.00 6, 000 


Total $58, 357 


As Bowen calculated a labor cost of only $56,111, it is seen that 
this error would reduce any profits by $2, 246. 


In addition to the error of quantity of labor required and failure to 
provide any supervisory wages in its estimate, Bowen did not calculate 
in its bid the various fixed charges attributable to wages such as social 
security tax, unemployment taxes and like items of fixed charges. 


. If this extra cost should be charged against appellee the total underestima-— 
tion on wage rates alone would exceed $4, 500. 
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Appellee’s president was obviously embarrassed on this point. He 
testified that they calculated the bid on a wage rate of $3.00 per hour in 
the Hagerstown area and added an extra 25¢ per hour to cover "the super- 
intendent's pay, the welfare, and the social security and minor taxes 

that we have to pay" (J.A. 31). He further testified that they used a 
figure of 10% of wages to cover workmen's compensation costs, social 
security, old age insurance and union welfare charges (J.A. 33). The 
fact was established that the wage rate in Hagerstown at the time of the 
bid was $3.25 for labor and $4.00 for supervisory personnel and these 


wages were paid until increased in May, 1957 (J.A. 93). Bowen is on 


the horns of a dilemma. It either used an erroneous wage rate or it 
did not include the taxes and other wage charges in its bid. In either 


event its bid was low by the same number of dollars. 


The standard wage charges in the Hagerstown area at the time in 
question were as follows (J.A. 94): 
Maryland unemployment tax 2.700% 
U.S. Social Security tax 2.250 
Insurance: liability aa 004 


workmen's compensation 6.845 
Union Welfare Fund 1.000 


12.799% 


The unemployment tax and social security taxes are statutory and 
the Welfare fund is a contract requirement of the Union in the area. It 
is common knowledge that compensation insurance premiums are stand- 
ardized in an area. Appellee's president testified that they used a 
figure of 10% for the total of these items (J.A. 33). Although it is dif- 
ficult to see how appellee could avoid these standard and statutory 
charges, in keeping with the conservative approach here employed, the 
use of a figure of 10% against the correct labor costs of $58, 357 show 
underestimation on this item alone of $5, 835. 
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3. Bowen did not include any estimate for temporary 
electricity 

The contract provided that the subcontractor furnish temporary 
electricity (J.A. 177). This consisted of a preliminary installation of 
power equipment and the furnishing of electricity for all trades until the 
building was complete (J.A. 135). Appellee made no provision whatso- 
ever in the bid for this expense (J.A. 34). Appellee's president estimated 
this would cost from $1,000 to $1,500 (J.A. 156), while Mr. Crunkleton 
whose company performed the work testified he had estimated it would 
cost $1,500 but that in fact the actual cost was twice that (J.A.|97). 
Colonel Phelps testified that in his opinion $5,000 would be proper (J.A. 
135). Again using the conservative approach, it must be considered 
that this item would represent an unanticipated cost to appellee of at least 
$1, 500. 


4. Bowen substantially underestimated direct job costs 


Appellee included only $520 in its bid for direct job expense (J.A. 
33, 174). This is obviously insufficient. Mr. Bowen admitted that the 
deficiency in this item would have to be covered by a Savings on material 
costs (J.A. 33-34). A review of all work completed by Bowen during 
the fiscal year ending June 30, 1957, shows that direct job expense total- 
led $28, 168.89 for contracts where the total material cost was/$745, 671 
and total labor cost was $499,738 (J.A. 218). It is thus seen that, on 
the average, Bowen's job expense ran 2. 3% of total material and labor 
costs. Based on its experience, the direct job expenses should have 
been calculated at 2.3% of $253,794, its original labor and material 
estimate (J.A. 174) or $6,067. Using the conservative figures set out 
above the total labor and material costs should be recomputed as follows: 


Materials, original $ 207, 683 
Fixture error 6,198 
Conduit and wire error 2,037 
Total materials $ 215,918 
Labor, original 56,111 
Wage rate error 2, 246 
Fixed charge error 5, 835 
Total labor 
Temporary electricity 
Total labor and material $ 281,610 
Direct job charges of 2.3% on the above cost of labor and materials 
is $6,477. It is thus apparent under any calculation that Bowen's figure 
of $520 for job costs was a gross underestimation and that at least an ad- 
ditional sum of $5,541 ($6,067 less $520) should have been included in 


the original bid figures. 
5. Bowen's General Overhead Costs 


Bowen calculated in its bid that its overhead would be 10% of its 
prime costs (J.A, 174). This figure was low, based on its prior ex- 
perience. Appeliee’s records for fiscal year ending June 30, 1957, in- 
dicated a total prime cost of contracts completed of $1, 273,578 (J.A. 218). 
Its total general overhead for the same period was $172, 220 (J.A. 217). 


Thus on the average its general overhead was 13.5%. If we once more 


give the appellee'all benefits of any doubts and use the appellee's own 
figure of 10% it must be apparent that its total anticipated costs at time 
of preparation of its bid should have been as follows: 


Total labor and materials : $281,610 
Job expenses 5,541 


—_—_ 


$287, 151 
10% overhead 28,715 
Reasonable total cost of performance $315, 866 


Inasmuch as the contract price was $310,000, appellee's loss is 
apparent. 


6. Miscellaneous Deficiencies in Bowen's Bid. 


In the computations above, no account has been taken of the many 


other expensive deficiencies in the bid. 
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a. There was nothing in the bid for the travel time or ex- 
penses necessary because this job was far from the area of Bowen's usual 


work, 


b. There was nothing in the bid for contingencies (JJA. 35). 
The necessity for such an allowance is well illustrated by the fact that 
the job that was to be completed by April 1, 1958, . was still not com- 
pleted at trial time in November, 1958 (J.A. 93). It is well krown that 


extra time on a job is expensive. 


In the case of Insley v. Shepard, 31 F. 869 the court commented 


on the failure to consider contingencies. The court said: 


"The figures of the plaintiff's witnesses are based 
on the assumption that there would be no drawbacks 
nor losses in the execution of the contract, when 
every practical man knows that losses and delays 
are as a rule encountered in almost every contract 
like this. Hence I have concluded to take 30 per 
cent from the theoretical profits which the plaintiff's 
proofs show they would have made by executing this 
contract, for those unforeseen contingencies which 
would almost inevitably attend the performance of 
such a work*", 

Thus, it is apparent, even without a calculation of these miscel- 
laneous deficiencies, all of which would have cost appellee money, that 
the trial Judge was incorrect in fact and law when he found that] appellee 
could have fairly and reasonably anticipated a profit of $30, 000 had it 


completed the contract. 


The truth of the matter is that the trial Judge only actually found 
a loss of profits of $27,000 (J.A. 161). Although appellant sought to 
be advised as to the basis for the trial Judge's finding (J.A. 160-161) it 
did not learn the details except to the extent that it was told that the trial 
Judge had “added * $3,000 to make it [ the judgment] an even number." 
(J.A. 161). It is submitted that the trial Judge's penchant for regulariity 
could well have been discharged in a closer look at the evidence in the 
case. Assuming the virtue of an even number, appellant knows of no 


24 


rule of law that requires figures to be rounded upwards. This action by 
the trial Judge is a dramatic demonstration of the basic.error to his ap- 
proach to the case. It shows a fundamental misconception of judicial 
power to fix damages and so infects the entire judgment as to vitiate it. 
It is submitted that this action alone justifies reversal. 


C. Appellee's Alleged Damages Are Speculative 


It is fundamental that speculative damages may not be charged 


against a defendant. Williston recites the rule correctly, as follows: 


"A mere possibility that the plaintiff might have 
made a profit if the defendant had kept his contract 
will not justify damages based on the assumption 
that the profit would have been made." Vol. 5, 
Rev. Ed. (1937), Par. 1345, p. 3776. 

In the leading case of United States v. Behan, 110 U.S. 338, 28 L. 
ed. 168, 4S. Ct. 81 (1884) the Supreme Court of the United States had 
for consideration an alleged breach of a construction contract. The 
Court stated that'\damages could consist of "profits that he would realize 
by performing the whole contract" but warned that 

“profits, cannot always be recovered. They may 
be too remote and speculative in their character, 


and, therefore, incapable of that clear and direct 
proof which the law requires." 


See also 9 Am. Jur., Building and Construction Contracts, Sec. 151, p. 88. 


The facts and figures set out above demonstrate that there is a 
genuine substantial doubt whether the performance of the contract by 
Bowen would have resulted in any profit to it. The figures given do not 
take into consideration the disadvantages that would have resulted from 
the fact that the owner, the Board of Education, was hostile, that local 
feelings would have been hostile, that skilled and experienced local labor 
would prefer the stability of local instead of out-of-town employment, 
that Bowen could be working away from its headquarters with the additional 
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expense and risk attendant upon such an operation, and that the perform- 
ance which was to have been completed by April 1, 1958, was not, be- 
cause of a strike and an unusually abnormal winter (J.A. 140), | completed 
even by November, 1958. 


All these considerations combine to impel the conclusion that the 
profits, if any, were “incapable of that clear and direct proof which the 
law requires," and therefore that no more than nominal damages should 


have been awarded for any breach found. 


D. No Offsetting Gains By Appellee Recognized 
In Fixing Damages 
It is universally recognized that the defendant is entitled to certain 
credits against profits in fixing damages in breach of contract cases. 
These deductions are of two types: | 


1. A reasonable deduction for the less time engaged and for 
release from the care, trouble, risk and responsibility 
attending a full execution of the contract. 


A reasonable deduction for the gains plaintiff would make 
by reason of the opportunities that it would not have had 


but for its relief from performance. 


1. A reasonable deduction for relief from performance 
should have been made. 


This deduction is dictated by reason and law. In the early case 
of United States v. Speed, 8 Wall. 77, 75 U.S. 449, 19 L. ed. 449 (1869) 
the Supreme Court of the United States affirmed the Court of Claims 


where that Court assessed damages for breach of contract. The 


Supreme Court agreed that the court below had correctly fixed! the plain- 
tiff's damages as 


" * the difference between the cost of doing the work 
and what claimants were to receive for it, making 
reasonable deduction for the less time engaged, and 
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for release from the care, trouble, risk and re- 
sponsibility attending a full execution of the con- 
tract.” 


See also Hinckley v. Pittsburg Bessemer Steel Co., 121 U.S. 264, 30 L. 
ed. 967, 7S. Ct. 875; Allen v. Field, 130 F. 657; Insley v. Shepard, 
31 F. 869; Broadbent Portable Laundry Corp. v. United States, 56 Ct. 
Cls. 132; Restatement of the Law of Contracts, Sec. 335; Williston on 
Contracts, supra, Sec. 1338, p. 3764. 


2. A reasonable deduction for additional opportunities should 


have been made. 


The Restatement of the Law of Contracts notices this rule of law in 
the following language: 

" * gains that he [the plaintiff] could thus make, by 
reason of opportunities that he would not have had 
but for the breach, are deducted from the amount 
otherwise recoverable." (Sec. 336, Comment a on 
subsection (1), p. 536) 

The special application of this provision of law is shown by the 
chronology of this case. The contract was entered into on December 31, 
1956. (J.A. 176) No performance was ever rendered. Suit was filed 
on March 22, 1957. (J.A. 2) Even in November, 1958, the electrical 
work had not been completed. (J.A. 93) During the entire time from at 
least March 22, 1957, Bowen has been able to secure contracts, and 
render performance thereof free from any obligations to discharge the 
subject contract. To allow it to recover its full profits for this contract 
and to allow no deduction for its increased ability to perform other con- 
tracts, is in effect to give ita double recovery. Yet no such allowance 
by way of deduction was made here. Appellee is certainly not entitled 
to be put in a better position than it would have been had it completed the 


contract. Blair v. United States for use and benefit of Gregory-Hogan, 
150 F. 2d 676. 
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CONCLUSION 


Under all the circumstances shown in this case, it is submitted 
that the judgment should be reversed and a judgment of dismissal entered 


for defendant. 


Respectfully submitted, 


BERNARD J. GALLAGHER 


J. ROY THOMPSON, JR. 


505 Union Trust Building 
Washington 5, D. C. 


Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 
In appellee's opinion the questions presented are: 


| 
1. Is the approval of the owner a necessary prerequisite to a 
contract, unconditional on its face, between a prime contractor and sub- 
contractor so as to constitute a valid defense available to the prime con- 
tractor in a suit for breach of contract by the subcontractor where the 
owner merely reserves the right to approve or reject the subcontractor to" 
be exercised prior to the execution of its contract with the prime contractor 
and omits to do either but, in fact, expresses itself as fully satisfied with 
the subcontractor's financial qualifications and competency to perform its 
subcontract ? | 


2. Whether a finding by the trial court, sitting without a jury, of 
the amount of profits appellee could reasonably anticipate had appellant not 
breached its contract will be disturbed on appeal when there is substantial 
probative evidence to support the finding. 


3. Whether appellant may raise for the first time in this court a 
theory of damages inconsistent with the theory under which both| parties tried 
the case in the court below. | 
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INDEX 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT . 
ARGUMENT: 


I. THE PARTIES HAD ENTERED INTO A 
VALID, ENFORCEABLE CONTRACT, NO 
PROVISIONS OF WHICH WERE CONDITIONAL. 


A. THE PROVISION FOR SUBMISSION OF 
QUALIFICATION QUESTIONNAIRES WAS 
NOT PART OF THE CONTRACT. IN ANY 
EVENT, IT WAS SOLELY FOR THE BENEFIT 
OF THE SCHOOL BOARD WHICH COULD AND 
DID WAIVE IT ae 


. APPELLEE'S CONTRACT WAS NOT 
CONDITIONED UPON APPROVAL BY 
THE BOARD. THE BOARD HAD MERELY 
RESERVED THE RIGHT TO ACCEPT OR 
REJECT SUB CONTRACTORS PRIOR TO 
SIGNING ITS CONTRACT WITH APPELLANT 


AND IT NEVER EXERCISED THIS RIGHT . 


. THE FINDING OF THE TRIAL JUDGE THAT 
APPELLEE COULD FAIRLY AND REASONABLY 
HAVE ANTICIPATED AT LEAST $30, 000 
PROFITS IS CORRECT AND IS SUPPORTED 
BY ABUNDANT EVIDENCE . 


A. THE FINDING OF THE TRIAL JUDGE, 
WHO SAW AND HEARD THE WITNESSES 
AND RESOLVED THE CONFLICTS IN 
EVIDENCE SHOULD NOT BE DISTURBED . 


THE ANTICIPATED PROFITS WERE 
CALCULABLE AND DETERMINABLE BY 
BOTH SIDES AND CONSEQUENTLY 
APPELLANT'S CONTENTION THAT THE 
CLAIMED PROFITS WERE NOT DEMONS- 
TRABLE BY EVIDENCE AND HENCE 
SPECULATIVE IS PATENTLY ABSURD 


. APPELLANT'S REMAINING CONTENTIONS 
WERE NOT RAISED BELOW AND THUS 
NEED NOT BE CONSIDERED. EVEN IF CON- 
SIDERED, THEY ARE CLEARLY WITHOUT MERIT |. 


CONCLUSION . 
APPENDIX A . 
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IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,971 


J. D. HEDIN CONSTRUCTION CO. , INC., 
Appellant, 
v. 
F. S. BOWEN ELECTRIC CO., INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


This appeal is from a judgment for appellee in a suit for breach of 
contract. Appellant (hereinafter referred to as Hedin) is a general contractor; 
appellee (hereinafter referred to as Bowen) is an electrical contractor. 

On November 13, 1956, bids were received by the Washington County 
Board of Education (hereinafter referred to as Board) for construction of North 
Hagerstown High School. Appellant's bid of $3, 158,000 was the lowest re- 
ceived and on November 27, 1956 it was awarded the contract. Appellee had 
submitted the lowest bid to appellant for performing the electrical portion of 
the construction. 
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On November 26, 1956, and later on December 7,. 1956, appellant 
submitted to the Board a list of the subcontractors it proposed to employ. 
Both lists contained appellee's name as a prospective electrical subcontractor. 
These lists were submitted in response to Article 70 of the Special 
Conditions which stated that: 


"Simultaneously with the award of the contract, the 
successful contractor shall submit to the Owner [the 
Board] the names of subcontractors he proposes to use 
on the construction of the building and the owner reserves 
the right to accept or reject the use of any subcontractor 
on the construction of the building. " 


At no time, either prior to or after execution of its contract with 
appellant, did the Board exercise its reserved right to reject appellant's use 
of appellee. On the contrary, the Board expressed itself as fully satisfied 
with respect to appellee's ability to perform the contract and its financial 
responsibility. 

The Instructions to Bidders issued by the Board had stated, inter 


alia, that: 


Before approval and signing of contract both the Gen- 
eral Contractor and all sub-contractors must submit the 
Contractors Qualification Questionnaire of the Washington 
County Board of Education. " 


Notwithstanding this provision, the contract was approved and signed although 
neither the appellant general contractor nor appellee nor any other subcon- 
tractor had submitted the questionnaire. 

On December 11, 1956, appellant and the Board entered into a 
written contract for construction of the high school. On December 31, 1956, 
appellant and appellee entered into a written contract for the electrical portion 
of the work, appellant agreeing to pay appellee therefor $310, 000. 00. 

On January 10, 1957, appellant formally notified the Board that it 
had awarded the electrical subcontract to appellee. 

On February 5, 1957, appellant's president and members of the 
Board attended an informal meeting in Hagerstown. Appellee had no knowledge 
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of this meeting. At the meeting, the preference of the Washington County 
Board of County Commissioners that the A. G. Crunkleton Co. be awarded 
the electrical contract was transmitted to the appellant. The Board did not 
know and appellant's president did not disclose that he had already entered 
into a binding written contract with appellee. 

On the same day, prior to the meeting in sicernbee appellant 
engaged the Crunkleton firm to perform the same work it previously had 
engaged appellee to perform. The engagement was confirmed by letter on 
February 7, 1957, and a formal written contract was signed February 19, 
1957. 

Appellee first learned of appellant's eontract with Crunkleton on 
March 20, 1957 and on March 22, 1957 filed suit in the court below. 

When appellee submitted its bid to the appellant on November 13, 

1956, its estimated profits (based on a price of $310, 000. 00) were $19, 537. 00. 
Subsequently,. it learned that its profits would be substantially greater because 
certain of the required material could be purchased for less than the estimated 
prices. Qne item alone, the Clock and Program System, could be purchased 
for almost $25, 000. 00 less than originally estimated. (J.A. 187). After its 
contract was signed on December 31, 1956, appellee began performing the 
engineering work required for the job and obtaining firm price commitments 
from material suppliers. These prices.obtained in January 1957 indicated 
additional material savings of approximately $15,000.00. Thus, on February 
5, 1957, appellee's anticipated profits in performing the contract were near- 
ly $60, 000. 00. 
“At the trial, without a jury, both sides introduced evidence to show 
the financial result of appellee's contract. Appellee introduced detailed 
material and labor itemization (set forth in full in the Joint Appendix, J. A. 
163-173) and the prices at which each item of material could be purchased.. 
(J. A. 163-173, 184-188). Appellant's evidence consisted primarily of an 
expert witness who made an analysis of the electrical contract |and concluded 
that in his opinion appellee would have suffered a loss had it been permitted 


to continue to perform. 
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Had the court accepted appellee's proof in toto, it would have found 
the result of the job to be'a profit of $53,713.00. Had the court accepted 
appellant's proof in toto, it would have found the result to be a loss of $20, 518. 
(J. A. 222). The court found that: 


tOn the basis of all the testimony and exhibits herein, 
the profits plaintiff would have fairly and reasonably antici- 
pated had defendant permitted it to continue to perform 
oo the aforesaid contract are at least $30,000." (J. A. 
225). 


SUMMARY OF ARGUMENT 


The written contract between the parties was in no sense conditional. 
The requirement for the submission of Questionnaires was not part of any 
contract but merely an Instruction to Bidders for the prime contract. It was 
a requirement of the School Board, not of appellant, and the School Board 
specifically reserved the right to and did waive the requirement. In any event, 
the Board was fully satisfied with appellee's qualifications. 

Appellant's contention that the contract between the parties "by its 
terms" required approval of the School Board is simply not true. There is 
no such provision. The pertinent provision merely gave the School Board the 
right to reject any subcontractor. But the School Board never exercised this 
right. On the contrary, the Board was completely satisfied with appellee. 
The School Board's informal suggestion that appellant employ another electri- 
cal subcontractor was made without knowing that the parties had already 
entered into a written contract, and was not intended to be and was not a re- 
jection of appellee. 

The Trial Court's finding of fact that appellee could anticipate at 
least $30, 000. 00 in profits had it been permitted to continue performing the 
contract is amply supported by substantial evidence. 

The contention that the damages were speculative is absurd. Appel- 
lant was able to compute the result of the contract with precision, as did 


appellee. There was a conflict in the testimony which the Trial Court re- 


solved. 
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The "serious material errors" in appellee's proof claimed by appel- 
lant are for the most part not errors at all. But even deducting |the sum of 
said "errors" ($25, 641.00) from appellee's proven anticipated profits 
($58, 313. 00) leaves an amount ($32, 672. 00) in excess of the judgment. 

Loss of profits follows in the usual course of events from the breach 
of a contract for profit and was foreseeable by appellant. The amount found 
by the Trial Court was the amount appellee could reasonably anticipate at the 
time of the breach. Had the court considered actual profits, the judgment 
would have been much greater. 

Appellant had the burden of introducing evidence in mitigation of the 
damages. Not having done so, it cannot complain to this Court that the amount 
found by the court should be reduced. 

ARGUMENT 


I. THE PARTIES HAD ENTERED INTO A VALID 
ENFORCEABLE CONTRACT, NO PROVISIONS 
OF WHICH WERE CONDITIONAL. 


Appellant's argument (Appellant's Brief, pp. 8) that the contract 
between the parties was not enforceable is predicated upon a misstatement of 
the facts and an erroneous reading of the contract. Both facets of its argument 
- non-submission of the Qualification Questionnaire and non-approval by the 


Board - are completely untenable. 


A. The provision for submission of Qualification 
Questionnaires was not part of the contract. 
In any event, it was solely for the benefit of 
the School Board which could and did waive it. 


The subcontract agreement between the parties does provide that 
appellee is bound to appellant "by the terms of the Agreement, General Condi- 
tions, Drawings and Specifications, Addenda and Alternates" of the prime 
contract. But the Instructions to Bidders was not a part of any of the fore- 
going. Appellant urges that it was part of the Specifications, but examination 
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of the contractual documents proves the contrary. / By their very nature, 
Instructions to Bidders must be fulfilled (or waived) prior to entering into 
a contractual relationship. Thus Article 13 of the Instructions to Bidders 
states: 


"Before approval and signing of contract 2/ both the 
General Contractor and all subcontractors must sub- 
mit the Contractors Qualification Questionnaire of the 
Washington County Board of Education. * (J. A. 199). 
(Emphasis supplied) 


The foregoing provision of the Instructions to Bidders thus was not 
part of any contract and the failure of appellee to submit the Questionnaire 
is irrelevant. 

In addition, submission of the Questionnaire was for the benefit of 
the Board, not for the benefit of appellant, and only the Board could object 
to failure to submit the Questionnaire. Hedin understood this as seen by its 
letter of December 31, 1956 to appellee (Px 6, J.A. 179) which states: 


“Also, enclosed is the Contractor's Qualification 
Questionnaire which the Washington County Board of 


Education requests that you complete and submit. " 

(Emphasis supplied) 

A very similar case to the one at bar is Power Service Corporation 
v. Joslin, 175 F. 2d 698 (9th Cir. 1948). That was a suit for breach of con- 
tract between a subcontractor and government contractor. One contention was 
that there was no binding contract because the subcontractor was not approved 


by the architect and the Contracting Officer as required. The Court of Ap- 
peals said: 


1/ For example, the Bid Form, Dx 3, carefully distinguishes between Speci- 
fications and the Instructions to Bidders. The bidder says he has 
examined the "Drawings, Instructions to Bidders and the Specifications". 


2/ The contract referred to is the prime contract between the School Board 
and Hedin. It had no reference to the subcontract between appellant and 
appellee. The School Board was careful to make clear that it had no con- 
tractual relation of any kind with any of the subcontractors. It said, 
"Nothing contained in the contract documents shall create any contractual 
relation between any subcontractor and the Owner". (J.A. 199). 


"The clause requiring his [architect] written approval] 
was one inserted solely for the protection of the government, 
which clearly had the right to, and did waive it. Under these 
circumstances the corporation is hardly in a position to claim 
that this provision, which all parties ignored, operated td 
postpone its obligation under its bid." (175 F. 2d at 702) 


In the case at bar, the requirement to submit the Questionnaire was 
a requirement of the Board, not Hedin, and only the Board could complain of 
the failure to submit the questionnaire. The Board never mentioned the 
questionnaire. Likewise, the Board could, and in this case did, waive its 
requirement by executing the contract with Hedin without submission of ques- 
tionnaires either by Hedin or any of its subcontractors. (J. A. 71-72). The 
Board had received the names of the proposed subcontractors prior to execu- 
tion of the contract (Px 25, J.A. 191; Px 26, J.A. 192) and being satisfied, 
waived its requirement. In Article 5 of the Instructions to Bidders, the Board 
specifically reserved the right "to waive any informalities". (Dx|3, Instruc- 
tions to Bidders, p. 2). The fact that Hedin subsequently submitted Question- 


naires for some of its subcontractors does not alter the legal effect of the 


Board's waiver. 
In any event, the requirement to submit questionnaires was not a 
condition precedent to the contract between Hedin and the Board because it was 
not contained in the contract but only in the Instructions to Bidders. This was, 
of course, deliberate since the contract contemplates the Board exercising its 
reserved right of accepting or rejecting subcontractors, if at all,) prior to 
executing the prime contract. Since it was not a condition of the Board-Hedin 
contract, a fortiori it was not a condition (precedent or otherwise) of the 
Hedin-Bowen contract. 
Officials of the School Board testified that the only purpose of the 
Questionnaire was to satisfy the Board of the financial and other qualifications 
of the proposed subcontractors. (J.A. 87, 103-104). And the testimony is 
unanimous that there was no question of Bowen's qualifications or financial 
ability (J. A. 61, 68, 35, 120, 108). As the Board's architect wrote appellee: 
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‘This office at no time raised any objections whatsoever 
to your firm norto its ability to perform satisfactorily. ... 
Your firm was quite acceptable to us..." (Px 9, J. A. 180- 
181). 


The court below found as facts that: 


"Plaintiff was fully qualified as to financial standing, 
competency and otherwise to perform its contract with de- 
fendant."" (Finding No. 4, J. A. 223) 


"The Board of Education at no time rejected plaintiff 
but on the contrary expressed itself as fully satisfied with 
respect to plaintiff's ability to perform the contract and its 
financial ability." (Finding No. 6, J. A. 224) 


In short, the questionnaire was a requirement of the Board which could 
and did waive it. It was not a requirement of Hedin and Hedin cannot complain 
of its non-submission. Of course, this defense is spurious in fact since 
Bowen was fully qualified and since Hedin never mentioned the questionnaire 
to Bowen until long after this lawsuit began. Hedin did not attempt to justify 
its breach by the questionnaire until long after the event. (Px 10, J. A. 182). 


A comparable situation is Lehigh Structural Steel Co. v. Great Lakes 
Construction Co., 72 F. 2d 229 (2 Cir. 1934) where the Court said: 


"The accepted 'proposal' contained the provision that 
'the buyer agrees to furnish satisfactory proof of his ability 
to make payments as agreed’. This clause did not render 
the contract without consideration because of any reserved 
right of the plaintiff to object to proof of the ability of the 
defendant to make the payments called for by the contract 
if plaintiff was really satisfied. If the proof were actually 
satisfactory to plaintiff, it would, upon any theory be bound. 
Dissatisfaction on its part would have to be genuine. " 
(72 F. 2d at 231) 


B. Appellee's contract was not conditioned upon approval 
by the Board. The Board had merely reserved the right 
to accept or reject subcontractors prior to signing its 
contract with Appellant and it never exercised this 
right. 


1. The contention that appellee's contract was conditional unless and 
until approved by the Board is completely without foundation. There is no 
such provision in the contract. Merely reading the pertinent provision demon- 
strates the fallacy of appellant's position. 
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The provision upon which appellant relies is Article 70 of ‘the Special 
Conditions "which amends and supplements" Article 36 of the General Conditions. 
Article 70 states: 


1, Simultaneously with the award of contract the 
successful contractor shall submit to the Owner the names 
of sub-contractors he proposes to use on the construction 
of the building and the Owner reserves the right to accept 
or reject the use of any sub-contractor on the construction 
of the building." (J. A. 200). 


The language is quite explicit and contains no suggestion that every 
subcontractor must be approved, as appellant contends. There is nothing in 
this provision that requires the Board (which is the Owner) to act.; All that 
the Board receives under this provision is the reserved right to accept or re- 
ject. 

That the Board never rejected the use of appellee as a subcontractor 
is uncontroverted (Finding No. 6, J. A. 224). Indeed, appellant does not even 
contend that it did. All appellant contends is that the Board never’ approved 


appellee. But, as the above quoted provision makes clear, this is clearly irrele- 
vant. 


2. Analysis of the contract terms demonstrates that this re- 
served right of the Board to reject the use of any subcontractor had to be ex~- 
ercised (if at all) prior to execution of the prime contract with appellee. 
Article 36 of the Standard Conditions before its amendment by Article 
70 provided that: 


"The Contractor shall, as soon as practicable after 
the execution of the contract, notify the Architect in 
writing of the names of the subcontractors proposed for 
the principal parts of the work and for such others as 
the Architect may direct and shall not employ any that 
the Architect may within a reasonable time object to as 
incompetent or unfit." (J.A. 199). 


Before comparing Article 36 and the amending Article 70, one point 
should be noted. Even Article 36 would not substantiate appellant's argument 
. begause even it does not require approval of all subcontractors. Further, the 
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Architect did not object to appellee as being "incompetent or unfit’. On the 
contrary, the Architect stated: 


"Tl want you to know that this office, at no time, raised 
any objections whatsoever to your firm nor to its ability to 
perform satisfactorily." (J.A. 181). 


When Article 36 is compared with Article 70 which amended it, the 
conclusion is inescapable that the reserved right of the Board to reject the use 
of any subcontractor had to be exercised before execution of the prime contract. 
The Board had provided in Article 70 that it receive the names of proposed 
subcontractors before it executed the prime contract. In Article 13 of the In- 
structions to Bidders, it had provided a mechanism for the Board to be informed 
of the Qualifications of the prime contractor and its proposed subcontractor, 
Even though waived in this case, the Board had the right to ask for the informa- 
tion it if didn’t know the proposed contractor and subcontractors. Having the 
names and being able to learn the qualifications of the proposed subcontractors, 
the parties clearly intended that if the Board desired to exercise its right of 
rejection it had to do so prior to execution of the prime contract. 

In the case at bar, the Board was informed twice in writing that appel- 
lant contemplated using appellee as the electrical subcontractor. The Architect 
and Mechanical Engineer employed by the Board knew appellee and confirmed 
its qualifications. (J.A. 61,:120, 181). After the Board signed the prime 
contract, it no longer had a right to reject appellee as a subcontractor, even 
had it elected to do so. 

Aside from the purely legal aspects, it is clear from the evidence that 
the Board had no intention of preventing appéllant from using appellee. Witness 
after witness, called by appellant, testified unequivocally that the Board merely 
suggested the use of a local subcontractor. The Architect McLeod testified it 


was a suggestion, with no sanction, no enforcement of it. (J. A. 65). Bauer, the 
president of the School Board, testified: 


‘Tt had no superior force. It was a verbal liaison 
or requést. I guess you would call it a suggestion." 
(J.A. 89). 
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Summerville, Supervisor of New Construction for the Board, said: 
"Tt is merely a suggestion." (J.A. 106). | 
Dorn, the Assistant Superintendent of the School Board for Business Affairs, 
characterized it as an expression of interest. (J. A. 125). | 
In his discussion with the Board, appellant's president never told the 
- Board that he had already signed a written contract with appellee.| (J.A. 70, 
89-90, 106, 127). Had he done so, it is obvious that the suggestion would have 
been promptly dropped. (J. A. 89). 
That the discussion with the Board did not cause appellant's breach of 
contract is apparent from the fact that prior to the meeting with the Board, 
Hedin had reached agreement withthe other electrical subcontractor. (J. A. 
113). 


IL THE FINDING OF THE TRIAL JUDGE THAT APPELLEE 
COULD FAIRLY AND REASONABLY HAVE ANTIC ATED 
AT LEAST $30, 000 PROFITS IS CORRECT AND IS SUP- 


PORTED BY ABUNDANT EVIDENCE. 


A. The finding of the Trial Judge, who saw and heard the 
witnesses and resolved the conflicts in evidence should 
not be disturbed. 


The trial judge found as a fact that: 


"On the basis of all the testimony and exhibits herein 

the profits plaintiff could have fairly and reasonably antici- 

_pated had defendant permitted it to continue to perform | 

under the aforesaid contract are at least Thirty Thousand 
Dollars ($30, 000.00). " (J. A. 225). 


| 
Rule 52(a) of the Federal Rules of Civil Procedure provides that in 
actions tried by the court without a jury, as here, 


"Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity 
of the trial court to judge of the credibility of the witnesses. id 


The very substantial burden appellant shoulders in attacking the trial 
court's finding of damages, is aptly stated in the following . quotation from 
Corpus Juris Secundum: 
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|. the value or amount of damages in a case tried 
without a jury is for the determination of the trial court, 
and findings of the trial court as to the damages recovera- 
ble are, like the verdict of a jury, entitled to great weight. 


‘In the absence of special circumstances or apparent 
oversight, and in the absence of an abuse of discretion, 
such findings will ordinarily not be disturbed by the review- 
ing court if it is possible to uphold them on any sound theory. 


",.. findings as to the amount of recovery will not ordi- 
narily be disturbed where there is substantial, competent, 
supporting evidence, conflicting evidence, or no evidence 
to disprove the evidence on which the court based the amount 
of recovery, or where the finding is within the limits or 
range of the evidence." (5A C.J.S. 572-3) 


Consider the evidence which was presented to the court below on the 
issue of damages. Since the contract fixed the price, the only issue was how 
much would it have cost to perform the work? 

Appellee introduced detailed exhaustive evidence of costs backed up 
by extensive documentation. Plaintiff's Exhibit 2 (J. A. 163-173) is an item 
by item analysis of all the material and labor required for the job. The sub- 
stantial accuracy of this exhibit is attested by the fact that although plaintiff 
had this exhibit for over six months prior to the trial, and subjected it to 
rigorous analysis by experts, only one slight error was found. Appellant 
found an omission of 60 light fixtures, having a total cost, including labor, 
of about $1,600.00. (J.A. 44). The engineer who had prepared the material 
take-off frankly conceded the error. (J.A. 45). Aside from this slight error, 
the validity of the exhibit was unimpeached. And one may be certain that had 
there been any other errors, they would have been pointed out by appellant's 
witnesses. 

The material costs enumerated on Plaintiff's Exhibit 3 were those 
estimated by appellee's purchasing agent Jones in November 1956, prior to 
submitting the bid to appellant. (J.A. 45). Later, prior to appellant's breach 
of contract, Jones obtained other prices for some of the material which was 
lower than estimated. These "savings" were detailed. (J.A. 184-188). The 
names and addresses of each supplier from whom these lower prices were 
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obtained was given appellant six months prior to trial. (J. A. 48).| None of 
these suppliers were called as witnesses by appellant, though we may be sure 
the correctness of the quotations was verified. These quotations showed addi- 
tional profits of $42,743.00. (Px 19, J.A. 187). 
Appellee estimated its labor cost at $56, 111. (J. A. 174) (Crunkle- 
ton, the other electrical contractor, estimated the labor costs at $53, 076. 40. 
J.A. 96). After testimony that there had been a $. 25 increase in the wage 
rate, appellee conceded its estimate should be raised $2, 000. 00 (J. A. 152). 
| Based on the foregoing, appellee's estimate of profits were nearly 
$60,000.00. Appellee conceded at the close of the case that from|this amount 
should be deducted the fixture mistake, the cost of temporary service and the 
effect of a subsequent wage rate increase. Appellee requested judgment for 
$53, 713. 00 based upon the following computation, submitted to the Court at 
closing argument: 
PROOF OF LOSS OF PROFITS 
PROFIT: 


Per Estimate (Px 3; J. A. 174) 

Clock Program & Control System 
(J. A. 169, lines 14-32, J.A. 41) 

Fixtures (Px 18; J. A. 184-186) 

Wire (Px 3, Sheet 2, lines 22~41- 
$21, 803.67. 20% of $21, 803. 67; 
J.A. 174) 

Transformers (Px 21; J. A. 188) 


Less: 


Mistake in Estimate- 
(Mtl - 60 x $22 = $1, 320; 
60 x 1.5 man hrs x 3. 25 = 
282.50; J. A. 44) 
Temporary Service (J. A. 156) 
Wage Rate Increase (J. A. 152) 
(8000 hrs x 25¢/hr) 


NET LOSS OF PROFIT 
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Had the court accepted all of appellee's evidence, it would have found 
the loss of profits to be $53, 713. 00. 

Appellant's evidence on damages primarily was based on its expert Col. 
Phelps. Phelps prepared a chart showing that in his opinion the contract 
would have resulted in a net loss. (J.A. 221-222). Although the chart is 
labeled ‘Apparent Actual Job Costs" (emphasis supplied), Phelps admitted 
that the word "Actual"* was misleading since the figures were not actual costs 
but merely his opinion. (J.A. 150). That Phelps gave only an opinion is 
highly significant because he had available to him the actual costs incurred in 
performing the work. (J.A. 143, 144, 147, 148, 149). Whena witness, re- 
tained by appellant to testify as to the costs of performing a contract, (J. A. 
141) has available to him the actual costs but testifies only as to his opinion, 
the inference is inescapable that the actual costs were very much lower than 
his testimony. 

Had the court accepted all of witness Phelps' testimony, it would have 
found that the contract resulted in a loss of $20,518.00. (J.A. 222). 

Thus, the court was faced with a conflict in evidence, appellant claim- 
ing the contract would result in a $20, 518. 00 loss and appellee contending it 
would result in a $53, 713. 00 profit. 


These two resulting figures were each made up of a great number of 


different items on which there was a conflict in testimony. For example, there 
were three estimates of the cost of installing temporary service: Bowen, 
$1, 000. 00 (J. A. 156); Crunkleton, $3,000. 00 (J. A. 97); Phelps, $5, 000. 00 
(J. A. 222). 

There was testimony of three different costs for the Clock, Program 
& Controls System: $25,000.00 (J. A. 137); $7, 967. 00 (J. A. 41); $15, 675 (J. 
A. 141). The pricing sheets made by appellee for the bid had listed this item 
as $32, 700 (J. A. 169). Thus the “additional” profit would have been $7, 700. 00, 
$24, 733. 00 or $17,000.00, depending upon which figure the trial judge accepted. 
Appellee estimated the additional profits on purchasing the fixtures at $9, 083. 00. 
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(J. A. 184-186). Appellant's expert Phelps gave his opinion that the saving’ 
would be only $5, 412. 00. There was a very wide range of estimates as to 
the labor cost ($56, 111.00, J. A. 174; $53,076.00, J. A. 96; $76,965.00, J. A. 
221-222). | 
The trial judge obviously accepted appellant's version of some items 
and appellee's version of others, which as the trier of the facts he had the 
clear right to do. The trial judge saw and heard the witnesses and had an 
opportunity to determine their credibility. On an issue where there were so 
many conflicts in the evidence, the decision of the trial court should not be 
disturbed by an appellate court. 
A large portion of appellant's brief is devoted to alleged "grievous 
errors of ommission ani commission in appellee's preparation of its bid". For 
the most part, these are not errors at all but, viewed most favorably to appel- 
lant, are matters on which there was conflicting evidence. According to appel- 
lant's figures, these "errors" amount to $25,641.00. If this amount is deducted 
from appellee's proof of anticipated profits, it still leaves a figure in excess of 
the judgment. Thus, it is not necessary for the Court to even consider the so- 
called "errors". Accordingly, appellee has set forth its analysis of the "errors" 
in Appendix A to this brief. 


B. The anticipated profits were calculable and determinable 
by both sides and consequently appellant's contention that 
the claimed profits were not demonstrable by evidence 
and hence speculative is patently absurd. 


The contention that the appellee's damages are speculative (Appellant's 
Brief, p. 24) is absurd. Both parties introduced svidence below)of the cost 
of performing the contract. Having introduced evidence, and having urged the 
court below to believe its evidence the contract would result in a loss of 
$20,518.00, how can appellant now contend that the amount of profits could not 
be determined and was therefore speculative? 

In support of this contention, appellant recites one sentence from 
Williston on Contracts (Appellant's Brief, p. 24). The immediately succeeding 
sentences are as follows and completely rebut appellant's argument: 
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"But though there must be evidence of substantial 
damage in order to justify recovery of more than a 
nominal sum, the exact amount need not be shown. 
Where substantial damage has been suffered, the 
impossibility of proving its precise limits is no 
reason for denying substantial damages altogether. 
Under this principle, profits that the plaintiff would 
have made if the contract had been carried out may 
be recovered if their loss was a proximate and natural 
consequence of the breach, and any reasonable method 
of estimation is possible, even though the exact amount 
of profit to have been anticipated is necessarily uncer- 
tain.‘ 5 Williston on Contracts, pp. 3776-3777. 


In discussing the methods of proving prospective profits, Williston 


lists first the method followed by the parties below: 


"1. Where the defendant has promised a fixed price, 
the simplest method is to prove the cost of total perfor- 
mance." 5 Williston on Contracts, p. 3781. 


Thus, in the court below, the parties each introduced evidence of the 


cost of performance. Of this type proof, the Supreme Court has said: 


*No more definite and certain method of estimating 
the profits could well be adopted. " Guerini Stone Co. 
v. P. J. Carlin Construction Co., 240 U.S. 264, 280. 


The Court said: 


"There was testimony as to the profits that plaintiff 
would have gained if the contract had been proceeded with 
in the ordinary manner. *** The testimony was from an 
experienced witness, and included an estimate of the total 
cost to plaintiff of the doing of the work called for in the 
contract *** No more definite or certain method of esti- 
mating the profits could well be adopted than to deduct 
from the contract price the probable cost of furnishing 
the materials and doing the work." [citations omitted] 


See, also, Anvil Mining Co. v. Humble, 153 U. S. 540, 549; Prejean 
v. Delaware-Louisiana Fur-Trapping Co., 13 F. 2d 71, 73 (5 Cir. 1926) and 


numerous cases cited therein. 
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C. Appellant's remaining contentions were not raised 
below and thus need not be considered. Even if con- 
sidered, they are clearly without merit. 


The remaining contentions of appellant were not raised in the District 
Court and accordingly are not properly before this Court. 


"This court cannot hold a trial court to be in error 
in omitting to decide an issue not put before it in a ci 
case." Brown v. Rudberg, 84U.S. App. D. C. 221; 171 
F. 2d 831, 832 (1948). 


In the court below, appellant proceeded on the theory that the costs 
of performance would exceed the contract price and hence there would be no 
profits. (J.A. 127-139, 221-222). Appellant agreed with appellee that the 
issue to be decided vis a vis damages was the cost of performance. This 
factual issue having been decided in appellee's favor, appellant cannot now 
urge a different theory. 


‘With respect to the measure of damages or amount 
recoverable, the theory followed by the parties in the trial 
court governs on appeal... 


the 
ether 


to the measure of damages or the amount of recovery i 
trial court, such theory must be adhered to on appeal w 
or not it is correct." 4 Corpus Juris Secundum, p. 743. 


Not only did appellant fail to raise these contentions during trial, or 
at the hearing settling the findings and order of judgment, it also failed to 
file any motions after the findings and judgment were entered. Thus, it failed 
to present these belated contentions to the trial court at any time. In the 


"Where the parties accept or act on a certain ey i as 


circumstances, this Court can properly disregard the points. In any event, 
the contentions are without merit as will be seen from'the discussion below. 
Appellant's argument that an improper standard of damages was used 
by the Trial Judge is incorrect. The quoted provision of Restatement of the 
Law of Contracts (§330) quoted in support of the argument itself |demonstrates 
appellant's error. §330 enumerates the different rules governing general and 
special damages, stating: 
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In awarding damages, compensation is given for 
only those injuries that the defendant has reason to fore- 
see as a probable result of his breach. -when the contract 
was made. Hf the injury is one that follows the breach in 
the usual course of events, there is sufficient reason for 
defendant to foresee it; otherwise, it must be shown 
specifically that the defendant had reason to know the facts 
and to foresee the injury." 


In the instant case, damages were given appellee for the profits it 
was prevented from making by appellant's breach of contract. This is the 
natural and foreseeable result of a breach of a contract entered into for profit. 
Hedin himself testified that he dealt with appellee at arms length "One trying 
to get what he can; the other trying to give what he has to give". (J. A. 110). 
Appellant knew that appellee would make a profit on the electrical subcontract. 
It knew that by preventing appellee from performing the contract, it was pre- 
venting it making that profit. Hence the damages awarded were those which 
"€ollow the breach in the usual course of events" and it is not necessary to 
show specific knowledge. 

That breach of a $310, 000. 00 subcontract could result in loss of 
profits of $30, 000.00 was clearly foreseeable. The amount awarded by the 
Trial Judge was less than 10% of the contract amount. That profit would re- 
sult from buying materials for less than the estimate was clearly foreseeable. 
Appellant's expert witness Phelps testified: "The buying of materials is 
where the majority of profit can be made." (J. A. 144). And he testified that 
this was true generally in building construction. Can it be believed that a 
general contractor with 18 to 20 years experience (J. A. 74) would not foresee 
that one of the elements of profit implicit in every type of contract is the 
ability of the contractor to purchase material below the amount which he 
privately estimated in computing his bid, and that such savings could reasonably 
be included in the loss of profits following his breach. 

’ In the comment to §330, the authors of the Restatement say, at p. 510: 


"A seller or carrier of goods usually has reason to know 
that the buyer or shipper either has made or will probably 
make a contract for the sale of the goods at a reasonable 
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profit. Such circumstances are in the usual course of things. 
He, therefore, has reason to foresee that his own failure to 
deliver the goods as agreed will prevent the plaintiff from 
making such a reasonable profit. " 


And in a Special Note at p. 511 is found the following: 


"Injuries that an ordinary person would expect to follow 
the breach of a particular contract are often described as 
being the "natural" result of the breach. Such a person 
would assume the circumstances to be those that have 
usually existed in similar cases within his experience. As 
so used, natural means merely that which accords with 
the common experience of ordinary persons. The citcum- 
stances that they would assume to exist and the harm that 
they would expect to follow are said to be natural. The 
damages recoverable for such harm are sometimes de- 
scribed as "general" and all other damages as “special. 


Appellant's contention that the $30, 000. 00 damages is based upon 
*reduction in material prices after the breach by appellee is erroneous. As 
explained above, (p. 13), the profits appellee reasonably could anticipate 
"at the time of appellant's breach were over $50,000.00. If later reductions 


, were considered, the figure would be much higher. Appellee's president 
testified that he could have made “a good $85, 000 on the job".. (J. A. 151-152). 


It ill behooves appellant to raise the foregoing arguments in this 
. ‘Court, having tried its case below on the contrary theory. Below appellant 
~ strenuously urged that the contract would result in a loss because of eyents 
“\which transpired after the breach of contract and even after the suit was filed 
lin March 1957. For example, a major segment of its attack on appellee's 
, estimate of the costs of performance was that there was a wage increase in 
‘April 1957. (J.A. 131, 221). Appellant has abandoned this line of attack in 
« this Court, it having been rejected belew. But the law is clear that a party 
‘may not try its case on one theory below, and then appeal on a contrary 
‘theory. (5A C.J.S. pp. 572-573). 
F, Appellant's suggestion that the recovery should have been limited to 
, the $19, 255. 00 profit estimated at the time of the bid, November 13, 1956, is 
, Without foundation. The testimony shows that by December 31, 1956 - when 
4 
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the electrical contract was signed - appellee expected to make an additional 
$25, 000. 00 on the Clock Program System alone. Thus, when the electrical 
subcontract was signed, appellee expected to earn at least a $40, 000. 00 profit. 
Appellant argues (Appellant's Brief, p. 25) that the trial court erred 
in not setting off any credits against the profits in fixing damages. Appellant 
lists various items which it says would mitigate the amount of damages. The’ 
trouble with appellant's argument is it introduced no evidence in mitigation of 
the anticipated profits. The burden was clearly on appellant to do so. As the 


Municipal Court of Appeals said in Hemminger v. Scott, 111 A. 2d 619, 629 


(Mun. App. D. C. 1955), and quoted approvingly in Brooks v. Capital Fleets, 
123 A. 24916 (Mun. App. D. C. 1956): 


"Plaintiff fulfilled the require ments necessary to estab- 
lish a prima facie case of damages and the defendant had the 
burden of going forward with any evidence he may have had 
to mitigate or abate the damages by showing the amount to 
be less. This he chose not to do. Not being a jury trial, it 
then became a question for the court to decide as to whether 
plaintiff had met the burden of proof. We find no error in 
his ruling. " 
It is quite doubtful whether there would be any mitigating matter any- 
way. As the Restatement on Contracts states at p. 537: 


"Gains made by the injured party on other transactions 
after the breach are never to be deducted from the damages 
that are otherwise recoverable unless such gains could not 
have been made had there been no breach. ...manufactur- 
ing facilities can usually be expanded to meet all demands; 
therefore profit made on the manufacture and sale of a 
second article is not deducted. And the same is true in 
the case of a contract to sell a non-specific article, of 
which the Supply in the market is not limited." (Emphasis 
supplied). 
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CONCLUSION 


In view of the foregoing, the judgment of the District Court should 
be affirmed. 


Respectfully submitted, 


IRWIN GEIGER 
MICHAEL A. SCHUCHAT 
Attorneys for Appellee 


Of Counsel: 
GEIGER, HARMEL & SCHUCHAT 
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APPENDIX A 


In this Appendix, appellee will discuss the alleged "grievous errors 
of omission and commission" said to have occurred in appellee's preparation 
of its bid (Appellant's Brief, pgs. 17 to 24). 

1. Appellant contends that Bowen's estimate of material quantities 
was erroneous and alleges that appellant “introduced evidence below of the 
actual materials purchased to install in the job” (J. A. 92, 95). This is a 
gross misstatement of fact. Appellant introduced Crunkleton's estimate of 
the number of fixtures which it intended to purchase and the Crunkleton estimate 
- on the quantity of two types of wire purchased for the job. Although it was 
quite obvious at the trial that Crunkleton was testifying from his estimate 
sheets, the transcript may be susceptible of interpreting his testimony to mean 
that he was testifying from his purchase orders. Even assuming that this were 
true, these were the only two items on which there was any such testimony. 

No where did appellant introduce the actual quantities purchased for the material 
on the job although this information was clearly within its possession and con- 
trol. : 

2. The fixture error of which appellant makes so much consists of 
60 fixtures (J. A. 158) having a total value, including labor, of approximately 
$1, 600.00. Appellant seriously misleads this Court by contending that there 
was a 5% error in the number of fixtures required. This is not even arithmetical- 
ly true and the conclusion that the cost of fixtures was therefore 5% lower than 


correct is also false. Aside from the fallacious premise upon which the con- 
clusion is based, it is clear that all the fixtures were not of the same, or even 
close to the same, price. The fixtures varied in price from $1. 85 to $148. 80 
(J. A. 184, 185). Being predicated upon a false premise and proceeding there- 
from with incorrect reasoning, appellant's conclusion that the fixtures' cost 
was underestimated by $6, 198. 00 is completely erroneous. 


3. Appellant contends that there was an error on conduit and wire which 
ranged from "$2, 037. 00 to $10, 637.00", (Appellant's Brief, pg. /18). The premise 
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upon which this conclusion is based is Crunkleton's testimony as to the quanti- 
ties of two types of wire used on the job. Mr. Crunkleton testified (J.A. 95) 
that the amounts he estimated (or viewing it most favorably to appellee, pur- 
chased) were higher than those Bowen had estimated. No effort was made by 
appellant to determine if there had been a corresponding reduction in the 
amount of other types of wire ordered by Crunkleton and not estimated by 
Bowen. No effort was made to show the total quantity of wire purchased by 


Crunkleton or the price at which it was purchased. Col. Phelps, “who said 


that the entire estimate of all material was 5% low, was merely stating an 
opinion. (J.A. 130). Mr. Crunkleton, who had actually purchased all of the 
wire, was never asked how much he bought or how much he paid. Thus, the 
factual premise upon which appellant reaches the startling and erroneous con- 
clusion that there was an error in the wire cost is completely erroneous. , 

4. Appellant further contends (Appellant's Brief, pg. 18) that Bowen's 
estimate of labor costs was erroneously low. The error is said to amount to 
$5,835.00. The basis for this contention is that Bowen used as the base labor 
rate the figure of $3.00 an hour as the wage rate for journeymen electricians 
and appellant contends that the wage rate was $3. 25 an hour for journeyman 
electricians and $4.00 for supervisory personnel. The authority cited for the $3. 25 
and $4.00 rates is Joint. Appendix pg..93... True at this page of the Joint 
Appendix Mr. Crunkleton, the electrical contractor, did testify on direct 
examination that this was the prevailing rate in Hagerstown in November 1956. 
What appellant conveniently overlooks is that on cross-examination, Mr. 
Crunkleton was proven to be completely incorrect in these figures. He was con- 
fronted with Plaintiffts Exhibit 31 which is a photostatic copy of the Labor- 
Management Agreement covering the Hagerstown area signed in 1956. (J. A. 

99). In fact, the agreement was signed by Mr. Crunkleton himself as Chairman of 

the Western Maryland Chapter of the National Electrical Contractors Association. 
- This agreement shows that the rate for Journeymen Electricians was $3.00 an 

hour, Foremen $3. 25 per hour, and General Foremen $3.50 per hour. Thus the 
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allege’ "facts" on which appellant's argument on labor costs is based are . 
simply not true and its resulting "error" is non-existent. 
The testimony is clear that the labor estimate made by the Bowen 
firm was, in fact, a very soundone. (J.A. 153-154). k was higher than the 
estimate of the Crunkleton firm. The best proof of an estimate, of course, is 
the performance. There was no testimony as to how much the labor had 
actually cost to perform this job. Although this figure was available to appel- 
lant, it was not available to appellee. Obviously, the figure was lower than 
the Bowen Co. estimate and for this reason appellant declined to have it intro- 
duced into evidence. . 
4. Appellant contends that the Bowen profit estimate should be re- 
duced by the cost of providing temporary electrical service. This is correct and 
the contention that it would be approximately $1, 500. 00 is a matter of opinion. 
As stated previously, there were three estimates of the cost of temporary 
electricity. Bowen estimated it at $1,000. 00 (J. A. 156); Crunkleton estimated 


it at $3, 000. 00 (3. A. 97), and Col. Phelps estimated the cost at $5, 000. 00 
(J. A. 222). It was simply a matter of credibility which of these figures the 
Court chose. 


5. Appellant contends that to the costs of performance which Bowen estimated 
should be added an additional item of direct job expense. There was no testimony 
to show whether there were such expenses or what these costs would be. The 
argument is a matter of pure speculation. The actual direct job expense was a 
figure known to appellant, which had access to Crunkleton's books. It chose not’ 
to introduce any evidence in this regard and its mathematical computations at 
page 22 of the Brief are matters of pure speculation. One may be sure that had 
the actual figures been introduced, they would have been favorable to appellee. 
Otherwise appellant would have introduced them. 
6. Appellant's contention that the overhead figure should be $28, 715 
instead of $26, 431 as in the Bowen estimate is based solely on the validity of the 
previously discussed "errors". If, as is demonstrated above, the errors are 
incorrect, the $2, 284 difference would also be incorrect. . 
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7. The so-called "Miscellaneous Deficiencies in Bowen's Bid" have 
no foundation. There was nothing in the bid for travel time, because the job 
was not too far removed from the Bowen plant. The job site was connected 
with the Bowen plant by good roads and actually took no longer to reach than 
many jobs in the Washington Metropolitan area. 

.8. Appellant also claims there was nothing in the bid for contingencies. 
Obviously! If they arose, what they are and what they would cost is something 
which would not be known until the job was done. Appellant knew precisely how 
much the job had cost to perform. It chose not to introduce this evidence, 
obviously because the figure was lower than the Bowen estimate and would have 
revealed the much larger profit. Having chosen to proceed on estimates, it 


is in no position to complain that no purely speculative amount was inserted 


for contingencies. Appellant's argument that the job was not completed at 
trial time is highly misleading. The testimony by the School Board Architect 
was that the building had been occupied two months prior to the trial and that 


the delay was due to a strike which had no effect on the electricians and would 
obviously have had no effect on the cost of performing the electrical work. 
(J.A. 139-140). 

All of the foregoing "errors" which appellant appears to rely on would 
not effect the result in the case. The Bowen Co. estimate of profits was 
$58,313.00. Hf one deducted from this figure all of the "terrors" which appellant 
claims, the resulting figure would still be higher than the $30, 000. 00 judgment 
awarded. All of appellant's errors added together amount to $25, 641.00. Thus 


in fact its argument in this regard is immaterial. 
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DECISIVE OMISSIONS IN APPELLEE'S BRIEF 


It is decisive, and perhaps conclusive, in this case that appellee 


nowhere even mentions, much less attempts to justify, the extraordinary 


action of the trial judge in adding the sum of $3,000 to the damages he 
found in order "to make it [the judgment] an even number."(J.A. 161). 
This matter was discussed in appellant's brief. (pp. 23-24) This 


action of the trial judge cannot be justified under any circumstances. 
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This abdication of the judicial role had punitive aspects. It demonstrated 
perhaps better than anything else the underlying attitude present at the 
time the trial judge assessed damages. It is a departure from even- 
handed justice which this Court can not allow to stand. This error alone 


justifies reversal. 


Appellant pointed to the facts in its brief (pp. 14-15) showing the 
unforeseeability ofthe items of "savings" which appellee here urges 
should be assessed against it as a portion of damages, It is not without 
significance that appellee's brief does not even argue that the "savings" 
were foreseeable by appellant. 


I 


THE BOARD OF EDUCATION DID NOT WAIVE ANY 
TERMS OF ITS CONTRACT 
The first point urged by appellee is that the approval of subcon- 
tracts and the submission of the Qualification Questionnaire by prospec- 
tive subcontractors was only a reserved right not insisted upon by the 
Board. (Appellee’s Brief, pp. 5-11) 


This position may not be supported. The fact is that Bowen was 
furnished the Qualification Questionnaire required by the Board and re- 
quested to complete the same. (J.A. 82, 17 9) Bowen's president ex- 
plained this failure when he admitted under oath that "We didn't get 


around to it." (J.!A. 33) Bowen's president knew that owners general- 
ly approved or disapproved subcontractors. (J.A. 33) The contract 
between Bowen and Hedin provided by reference for such approval or 
disapproval (p. 7, Pl. Ex. 5, J.A. 178; J.A. 200) Notwithstanding 
these facts, appellee ventures to suggest that the Board did not intend 
for it to submit itself to such approval. This flies in the teeth of the 


contract as well as the practice under the contract. 
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The Board did not waive any requirements of the contract! with 


reference to the subcontractors. The submission of the questionnaire 
form was a contract requirement (J.A. 66) and the trial judge specifi- 
cally overruled appellee's objection to evidence based on the contrary 
assertion. (J.A. 66-67) The Board required the submission of the 
questionnaire from each prospective subcontractor and formally ap- 
proved each subcontractor that performed services on the job. |(J.A. 66, 
82-83, 86, 87, 101, 103; Def. Exs. 9, 10, J.A. 209, 210) The 
record also shows that the Board disapproved defective questionnaires. 
(J.A. 69; Def. Ex. 4, J.A. 204). 


It strains credulity for Bowen to argue that there was no question 
but that the Board's approval was certain when the record is uncontra- 
dicted that the Board itself objected to Hedin's use of Bowen because 
Bowen was a non-local contractor. (J.A. 65, 80-81, 85, 103, 105, 119- 
120, 125-126) How this action of the Board (which precipitated this 
litigation) can now be transposed into an expression of approval and of 


complete satisfaction with Bowen as a subcontractor is indeed mystifying. 


The case of Lehigh Structural Steel Co. v. Great Lakes Construc- 
tion Co., 72 F. 2d 229, referred to at p. 8 of appellee's brief) is com- 
pletely inapposite as there the plaintiff had a reserved right to satisfy 
itself of defendant's ability to make payments. Of course, as the 
Court stated, the fact of suit by the plaintiff on the contract was a waiver 
of plaintiff's right to disaffirm the contract. 


pias 


UNDER ANY STATE OF THE EVIDENCE THE TRIAL 
JUDGE'S FINDING AS TO DAMAGES IS NOT SUPPORTED 
Appellee, in its argument on this phase of the case (Appellee's 
Brief pp. 11-16), points to the usual rules pertaining to the presence 
of substantial evidence and the opportunity of the trial judge to observe 
the credibility of witnesses. In this case, however, the trial judge 
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made his findings of damage based solely on the testimony of appellant's 
expert Phelps. The trial judge stated that he "only cut down his [ Phelps] 
approximations." (J.A. 161) Under these circumstances the usual rules 
are not applicable. 


Appellant has heretofore demonstrated that appellee's anticipated 
profit as set out at the time he prepared his estimate, i.e., $19, 537, is 
based upon errors and omissions of which there can be no question (Ap- 
pellant's Brief pp. 16-24). 


At p. 13 of appellee's brief it introduces a table showing that it 
expected to have realized $58, 313 had it been allowed to perform the 
contract. Appellee admits errors in the sum of $4,600. 


Inasmuch as appellee's main loss is for failure to realize savings 
which it asserts could have been made in the purchase of materials many, 


many months after the contract these items must be noticed briefly. 


A. CLOCK PROGRAM AND CONTROL SYSTEM 


Appellee's assertion that it would have made "savings" of $24, 733 
on the clock program and control system derives from its argument that 


it could have used a system in this building that was not called for in the. 


specifications (J.A. 118) and which was not ever formally submitted to 
the architect for approval. (J.A. 41, 42) In fact the informal submis- 
sion to the architect resulted in the rejection of the system. (J.A. 118- 
119, 122-124) Yet appellee, inexplicably, continues to insist that this 
item is a factor inthe case. This, again, demonstrates the basic weak- 


ness of appellee's case. 


B. FIXTURES 


The fixture "saving" of $9,083 is fundamentally erroneous. The 
error in computation on fixtures has been previously discussed. (Ap- 
pellant's Brief pp. 17-18) In Appendix 1 hereto, the ineffectual com- 
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ments of appellee on this point as well as the other points discussed in 
appellee’s Appendix are analyzed. 


C. WIRE 


The wire "savings" of $4, 360 was, according to the testimony, 
calculated for the first time on the day before trial and was based on 
purchases appellee made in the "spring and summer of 1957."'|(J.A. 48) 
This suit was filed March 2, 1957. This is a complete exposure of this 
item as not being an anticipated saving in November, 1956, the time the 
bid was prepared. 


D. PROFITS ARE SPECULATIVE 


Appellee argues that the damages in this case are not speculative 
(pp. 15-16, Appellee's Brief) This does not meet the issue.| The 
general rule allows estimation of damages only when substantial damage 
has been suffered which damage is impossible of precise proof. Whether 
appellee suffered any damage is completely speculative and, therefore, 
the rule is not applicable to this case. 


Iv 


APPELLANT'S CONTENTIONS ARE PROPERLY 
BEFORE THIS COURT 


| 
Appellee erroneously asserts that the issues of damage presented 


before this Court were not before the court below. (Appellee's Brief, 

pp. 17-20) At another place appellee recites that the appellant's theory 
of damages was "rejected below." (Appellee's Brief, p. 19) | It is ob- 
vious that both statements can not be correct. The issues were before 
the court below. 


At pretrial appellant asserted as a separate defense that "the 
damages claimed of defendant are speculative and, therefore,, may not 
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be recovered." (J.A. 6) Appellant's attorney in his opening remarks 
stated "that the damages claimed in this case are not properly claimed" 
(Tr. 8). 


At trial appellee sought to recover damages of two types "general," 
i.e., loss of profits, and "special," i.e., loss of ability to purchase 
materials in a declining market some months to a year after its bid. 
Appellant below resisted both types of damage. Appellant here resists 
both types of damage. Appellant asserts that "special" damages may 
not be assessed against it as a matter of law as they were not within the 
reasonable contemplation of the appellant at any time, and that the 


"general" damages may not be assessed against it because the antici- 


pated profit of $19, 255 at the time of appellee's bid and upon which its 


contract was based was the product of erroneous calculations by appellee. 


Appellee misunderstands the role of appellant in assessment of 
damages in this case. The reasonable deduction for the less time en- 
gaged and for release from the care, trouble, risk and responsibility 
attending a full execution of the contract and for the gains that appellee 
could have made by reason of opportunities that it would not have had 
but for the breach are a part of the plaintiff's proof of damages. These 
are not matters in mitigation of damages but are an integral part of 
plaintiff's prima facie case. The law on this matter is laid down in the 
case of Insley v. Shepard, 31 F. 869. This was a suit for breach of 
contract to build a bridge. Plaintiff's witnesses testified as to the costs 
of performance. The amount of profit was not in any wise disputed or 
contradicted by the defendant. Nevertheless the court stated: 

“the court must assume that there should be a 
reasonable deduction from this theoretical amount 
of profit for a 'release from care, trouble, risk 
and responsibility attending a full execution of the 
contract.’ " 
The court was, of course, following the rule laid down in the case of 
United States v. Speed, 8 Wall 77, 75 U.S. 449, 19 L. ed. 449. 


The Court further stated 


"The figures of the plaintiff's witnesses are 
based on the assumption that there would be 
no drawbacks nor losses in the execution of 
the contract, when every practical man knows 
that losses and delays are as a rule encountered 
in almost every contract like this. Hence l 
have concluded to take 30 per cent from the 
theoretical profits which the plaintiff's proofs 
show they would have made by executing this 
contract, for those unforeseen contingencies 
which would almost inevitably attend the 
performance of such a work." 


Appellee, furthermore, overlooks the fact that appellant introduced 
evidence through appellee's own witness Jones showing that after De- 
cember 31, 1956, appellee's performance of work continued as before. 
(Def. Ex. 1) 


| 
Appellee's basic legal error in its citation of the Restatement 


(Appellee's Brief, pp. 18, 19, 20) is that it chooses to treat this case 
as if it involved a contract for the sale of a standard manufactured com- 
modity such as buttons or combs. The contract in question was a con- 
struction contract requiring the exercise of a high degree of skill and, 
concomitantly, involving a large amount of risk and responsibility. 

The difference is patent. 


Vv 
CONCLUSION 


If this judgment is allowed to stand, appellee,being relieved of 


the requirement of performance of any risk or responsibility for 


performance, is presented with a windfall of one-third more profit 
than it expected to make if the trouble, risk, responsibility and 
exertion of full performance had been completed. The injustice to 
appellant in this judgment is grievous. 


Respectfully submitted, 


BERNARD J. GALLAGHER 


J. ROY THOMPSON, JR. 


505 Union Trust Building 
Washington 5, D. C. 


Attorneys for Appellant 
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APPENDIX 1 


The contentions of Appendix A to appellee's brief will be answered 


serviatim. 


1. Appellant's attorneys are not infallible, but nevertheless did 
not make "a gross misstatement of fac ,"" as the testimony shows. 
Reference to pages 92 and 95 of the Joint Appendix will show that they 
directly support the assertion that Crunkleton purchased the materials 
to install on the job in the quantities estimated to be needed, "plus some 


more" in the case of wire. (J.A. 95) 


2. Appellant denies it "seriously misleads this Court'' with re- 
spect to the fixture error. Appellant was conservative. A computation 
of the exact fixture errors and the actual estimated prices on Pl. Ex. 33 
(J.A. 197-198) indicates that, had the correct number of fixtures been 
taken off the plans by Bowen, the estimated cost at bid time would have 
been in excess of $88,650, and the total would have been larger because 
Bowen did not price some fixtures overlooked at take-off. The under- 
estimation in cost on fixtures is, therefore, under any method of com- 


putation, in excess of $6, 198. 


3. Appellant's thrust was to show the serious errors in appellee's 
bid. Appellant used appellee's estimated costs compared to the same 
estimated costs had appellee's quantities been correct. Had appellee 
been interested in Crunkleton's actual costs, its President was a witness 
and could have been asked the question. 


4. Appellee's argument that Mr. Crunkleton, an established 


electrical contractor in the Hagerstown area, did not know the prevail- 
ing wage rate in November 1956, in his area is absurd, The document 
mentioned (Pl. Ex. 31) was executed in April, 1956. There was no 
testimony as to total wage costs of Crunkleton because the job was not 
completed (J.A. 93) and, specifically, the electrical work was not com- 
pleted (Def. Exs. 15, 16, 17, 18). 
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5. What appellee overlooks in this paragraph is that Crunkleton's 
figure for temporary electricity did not include the cost of the current 
(Pl. Ex. 29, J.A. 193), while Bowen's presumably did include such 
cost (J.A. 177). This again shows the conservatism of appellant when 
it limits the error to $1,500 despite Crunkleton's estimate that its cost 
for only a portion of the service was $3,000. (J.A. 97) 


6. The calculations on direct job costs were taken from Bowen's 
own accounts. No attack is made onthem. Bowen's costs are the 
criterion - not Crunkleton's. 


7. Appellant submits that Bowen's errors and deficiencies are 
adequately demonstrated and show the basic error of a finding of any 
damages by appellee. 


8. The argument here is a non-sequitur. Even if the job was 
“not too far removed," it still would require expensive travel which was 
not calculated as an item of cost. 


9. Appellee chooses to ignore the case of Insley v. Shepard, 31 


F. 869, where a reduction of 30% in profits otherwise proved was made 
because of a lack of provision for contingencies. This item alone would 
reduce the damages from $27,000 to $18,900. It is no wonder this case 
is not noticed by appellee. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,971 September Term} 1959 


i 
J. D. HEDIN CONSTRUCTION CO., INC., 

Appellant, United States, Masel of Apveals 
Vv. District | of Columbia Circuit 


F. S. BOWEN ELECTRIC CO., INC., FILED NOV2 1959 
Appellee. Soy )), Mewar’ 


COERK 
PETITION FOR REHEARING | 


Now comes the appellee and petitions this Court for a rehearing, and 
an oral reargument, of the decision herein filed October 8, 1958, with re- 
spect to the issue of damages and for grounds of this petition states as 
follows: 


SUMMARY OF ARGUMENT 


The Trial Judge's explanation of how he arrived at $30, 000 for the 
loss of profits (by cutting down the unwarranted approximations of appellant's 
witness Phelps, arriving at $27, 000 and adding $3,000), which remark was 
made in an informal conference in chambers, cannot be used to control, modify 
or impeach the formal finding of fact. The Court speaks through its findings 
and judgment, and its decision must stand or fall on the findings. F.T. Cc. v. 
B. F. Goodrich, 242 F. 2431, 36, 100 U.S. App. D.C. 58. 
There is a solid evidentiary basis for the Trial Court's decision. 
Merely changing the first four items in Phelps' approximations converts 
his $20, 518 loss into a profit of approximately $27, 000 and there is ample 
justification in the evidence for so doing. Cutting down two other items 


makes the loss of profits approximately $30, 000. 


Appellee's claim for loss of profits does not include any "savings" in 
material costs which were not known at the time of the breach of contract. 


The record clearly shows that the summaries of material “savings” on which 
the claim was based were prepared in January and February 1957, prior to 
the breach. Thus, the Trial Court did not err in applying the proper rule of 
damages. 

The Trial Court heard the witnesses and observed their credibility. 
There were numerous conflicts in the evidence. The District Judge decided 
some of the conflicts in favor of appellant and some in favor of appellee which 
he clearly had a right todo. Since his findings are supported by probative 
substantial evidence, and since he made no error of law, his decision should 
be affirmed by this Court. 


ARGUMENT 


L 
WHERE THE TRIAL COURT MAKES FINDINGS OF 
FACT, A STATEMENT MADE IN CHAMBERS, OR 
EVEN IN'AN OPINION, CANNOT BE USED TO 
CONTROL, MODIFY OR IMPEACH THE FORMAL 
FINDINGS. 

The statement of the trial judge that he had arrived at $27, 000 after 
cutting down the approximations of witness Phelps was not made in open 
court, ag the opinion states, but was made in the court's chambers some 
time prior to the court entering his findings of fact, etc. The purpose of 

af 
this informal conference ~ was to discuss plaintiff's proposed findings and 
defendant's objections thereto. As the transcript reveals (J. A. 159-162), 
several findings were ordered changed by the court at the request of defen- 


dant-appellant. Subsequently, the court entered its findings, including Finding 


1/ Present at the conference were the Judge, his law clerk, counsel for 
plaintiff and defendant, and a court reporter requested by defendant. 
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of Fact 13, which specifies that the basis for the $30, 000 judgment is “all the 
testimony and exhibits herein" (J. A. 225). 


"The judge speaks through his findings and judgment. 
Statements in an opinion which is not regarded or intended 
as embracing findings of fact and conclusions of law cannot 
control, modify or impeach the findings or decision. " 


Barron and Holtzoff, Federal Practice and Procedure, 


§1128, Vol. 2, p. 828. 
(emphasis supplied) 


As the Ninth Circuit said: 
| | ina direct conflict between the formal 


findings and the findings of an opinion, the formal find- 
ings must govern." 


Plastino v. Mills, 235 F. 2d 32, 35. 
The following quotation is explanatory: 


"An oral or written opinion by a judge announcing 
his decision and giving the reasons therefor is tentative 
rather than final. If there is any conflict between the 
opinion and the formal findings of fact, conclusions, and 
judgment, the latter govern. 

Davis v. Rhay, 156 F. Supp. 114, 117. 
If the statement made by Judge Murphy were contained in an opinion, 

it could not be used to impeach the findings. A fortiori such a statement made 
in an informal conference in chambers could not be so used. 
The principle enunciated in the foregoing quotations has been fully 


adopted by this Court in an opinion by Judge W. K. Miller, concurred in by 


Judge Prettyman and Judge Washington. In F. T. Cc. v. B.F. Gopdrich Co. , 
242 F. 2d 31, 36, 100 U.S. App.D.C. 58, Judge Miller said: 


"Although Rule 52 of the Federal Rules of Civil 
Procedure does not apply to administrative agencies, 
it furnishes a helpful analogy in the consideration 
of the present question. The Rule provides that in 
all actions tried upon the facts without a jury, the 
court shall find the facts specially and state sepa- 
rately its conclusions of law thereon; and that "If 
an opinion or memorandum of decision is filed, it 
will be sufficient if the findings of fact and con- 
clusions of law appear therein.' With respect to 
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this the following was said in Ohlinger v. United 
States, 9 Cir. 1955, 219 F. 2d 310, 311: 


'* * * Under the circumstances 
referred to in the rule, it is not necessary to 
file formal findings of fact and conclusions of 
law, but when the trial court does mm make 
formal findings, they alone serve as the court's 
findings of fact. In the words of the Supreme 
Court: ‘We are not at liberty to refer to the 
opinion for the purpose of eking out, control- 
ling, or modifying the scope of the findings. "* 
[Stone v. United States, 164 U. S. 380, 17S. 

Ct. 71, 41 L. Ed. 477.]' (Emphasis in the cited 
opinion. )" 


In F.T.C. v. B. F. Goodrich, this Court held that it could not 
look to a separate statement of the Commission for the requisite finding to 
support the questioned order. The Court said that when the Commission 
made formal findings and based its order on these findings "the order must 
stand or fall on the basis of those findings alone". Similarly, in the case at 
bar, the judgment must stand or fall on the findings. The informal remark 
of Judge Murphy is not controlling. We demonstrate below that these findings 
have a sound evidentiary basis and that the court did not err in applying any 
governing principle of law. 


IL 


THERE IS A SOLID EVIDENTIARY BASIS 
FOR THE TRIAL COURT'S ACTION. 


The Trial Judge stated that he reached his decision by cutting 
down the approximations of witness Phelps because he "didn't believe they 
were warranted" (J.A. 161). The reason Judge Murphy did not believe 
Phelps' approximations were warranted was obviously because of the other 
testimony. 
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| 
Cutting down Phelps' approximations where he was most glaringly in 


error, one quickly reaches the $27, 000 figure referred to by Judge Murphy. 
Merely changing the first four items converts the $20, 518 loss testified to 
by Phelps into approximately a $27, 000 profit. 
1. Labor. Phelps' figure for labor was $84, 634.2/ Bowen's estimate 
was $56,111. (JA 174, Px 3). Crunkleton's estimate was $53, 076, $3, 000 
less than Bowen's (JA 96). In view of the tremendous disparity between 
Phelps' labor estimate and the estimates of the two electrical contractors, 
who actually estimated the job item by item and whose estimates/were quite 
close, it should not be surprising that the trial judge felt the Phelps figure 
was unwarranted. When one also considers that Phelps did not arrive at his 
figure by an item by item analysis, but by simply adding various| increments 
to the Bowen Estimate (JA 143-147; Dx 14, JA 221-222), the incredible nature 
of his figure becomes apparent. Cutting down Phelps' approximation on labor 
to the Bowen figure makes a difference of $28, 573. 
2. Temporary Office & Storehouse. (JA 222, 133) Bowen testified 
that this item would not be needed because of the use of trailer truck vans. 
He said: 


, . , Ithink he [Phelps] misunderstands|the 
item of trailer-truck. We take these large vans, furni- 
ture vans or trailer trucks, and take the body and use 
those for our storerooms on jobs now. We build no 
more shacks any more. We take these because they — 
are movable. You can move them from job to job. 
The cost of them runs about $1400. | 


THE COURT: You buy these big vans and convert 
them? 


THE WITNESS: That is right, convert them,| into 
an office and supply shack. They are about 40 feet 
long, roughly, and you know how wide they are. They 
take a lot of material. And that is what I mean by 
"trailer’. 


27 $75,067 plus $9,617. (JA 222) 


BY MR. GEIGER: 


Q. And is that the method under which you 
operate your jobs? 


A. That is the method under which every large 
electrical contractor operates today. . . . (JA 155) 


Cutting out Phelps’ approximation of this item makes a difference of 
$2, 000. 

3. Truck and Truck Driver. (JA 222, 133-134). There was a clear 
conflict in the testimony as to whether this item, amounting to $7, 221, was 
warranted. 

Phelps testified: 


"He must also have a truck on the job. AsI 
say, this job is spread over a big area, and he has 
a warehouse where he is keeping his material: He 
must have some way to move that to the various places 
it is going to be used, because he cannot afford to pay 
electricians to carry that material. And that truck 
will be on the job -- and Mr. Crunkleton had one on 
the job, although his office was only nine miles away -- 
continuously through the job. That is 415 days, and 
I put the operating cost at $3 a day. That is gasoline, 
tires, battery and what not. And that is $1, 245. 


He must have at least one laborer on the job at 
all times for the miscellaneous work. This laborer 
can be the truckdriver also. He is a man to handle 
the materials in and out of the warehouse, to keep 
things in order, to do all the miscellaneous cleaning 
and what not an electrician must do behind his own work. 
The general contractor does not take care of it. 


So that is a minimum of labor, common labor, you 
would have. And that man would be on the job from the 
first day until the end. That is 3320 hours, and the 
rate for common building labor is $1.80, which is 
$5, 976. * 


(JA 133, 134) 


Bowen testified: 


"Q. Now look at the next item, truck, 415 days, 
running from April 1st, 1957 to November Ist, 1958, 


at $3 a day. Would you have had that expense? 


A. That is ridiculous. You never puta ee 
job 


on a Single building. This was a single building 


A. If you have eight or ten buildings that are 
spread apart, then you do have to have a truck on 
them. We have jobs like that. But on one building, 
where would you use the truck? The electricians have 
truck. 


to handle the material. It is impossible to use a 


Q. This was a single building as distinguished 


from a group of buildings ? 


Q. So that you wouldn't have had the expense, I 
think your testimony is, of $1245 that he sets out here? 


A. That is right -- or the driver or the laborer- 


driver, either." 
(JA 155) 


Since the Court said he did not believe Phelps’ approxim; 


ations "were 


warranted", we may properly assume he resolved this conflict in testimony 


against Witness Phelps. 


4. Materials Estimate. Witness Phelps added to Bowen's estimate 
of the cost of materials a uniform 5% across the board amounting to $10, 384. 
(JA 130, 142-143, 221). Phelps' reason was that there was a 5% error in 
the fixture estimate (JA 130). This was disputed but in any event, no other 


error or mistake in the entire estimate for all the materials wa 
defendant even though it had six months before trial to study pla: 


s found by 


intiff's esti- 


mate. 3/ In addition, a take-off of the fixtures required made during the 
| 


3/ The estimate, along with the name and address of each supplier, wes given 


defendant six months prior to trial. (JA 49.) 
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the course of the trial showed that the original estimate instead of being 5% 
low was actually 1% or 2% high (JA 158). The Judge was clearly justified in 
concluding that this "approximation" was not warranted and eliminating it. 

Cutting down Phelps' approximations in these four items, which, are 
the first four of his exhibit, would change the $20, 518 loss into a profit of 
approximately $27, 000. 


Materials $10, 384 
Labor 28, 573 
Office 2, 000 
Truck and Driver 7,221 


? 
20, 518 


$27, 660, 
In addition to the foregoing, there were other items on Phelps' approxi- 
mations which were obviously in error and would warrant increasing the 


figure for anticipated profits to at least $30, 000. 
First, there was the item of tools amounting to $1,500. (JA 222, 134) 


Bowen testified: 
That is covered in our overhead. That is” 
an overhead item. We do not charge tools to 
a job.* 
(JA 156). 
Second, there was the item of Temporary Wiring which Phelps approxi- 

mated at $5,000. This was obviously grossly overstated. In fact, it was con- 
tradicted by defendant's own witness Crunkleton, the contractor who did the 


job. He testified: 


"Q. Can you tell us, Mr. Crunkleton, roughly, 
how much it cost you to install temporary wiring ? 


A. ‘I cannot tell you exactly what it cost 
us. As TI recall, in negotiating with the Hedin 
office, we had around $1500 accounted for temporary 
service, but I think the probable cost was twice that. " 
(JA 97) 


TT 
Note that the finding of fact states that the loss would be “at least" 
$30,000. (JA 225) 


. Bowen had testified: 


"Q. Now we get to temporary wiring, $5, 000. 
I think you have already testified as to what 
temporary wiring would have cost you. Will you 
state it again for the record? 


A. We figure about a thousand dollars. I 
have quite a number of schools that Iam doing at 
the present time. I have done approximately 115 
schools. And we figure that temporary on a job 
will cost us a thousand dollars. 


One reason why we do it cheaper, we put the 
permanent wiring, the permanent feeders, in as soon 
as possible. We use the permanent feeders for our 
temporary wiring. That can be done, is done, andI 
am doing it every day. So temporary wiring ne apes 
a thousand. It might cost $1500. This $5,000 isja 
ridiculous figure. " 

(JA 156) 

Obviously the Trial Court was justified, if indeed not compelled, to 
reduce Phelps‘ $5; 000 approximation. If this were reduced to $3,000, which 
was the testimony of defendant's witness Crunkleton, and the tool item were 
deleted, the resulting figure would be approximately $30,000, the amount of 
the judgment. 

The foregoing analysis is based on cutting down witness Phelps' 
approximations, and demonstrates that Judge Murphy's finding of fact does 


have a sound evidentiary basis. It shows how Phelps’ testimony of a 
$20, 518 loss was converted into a profit of $30,000. There being a sound 
evidentiary basis for the finding of fact, this Court erred in setting aside 


the judgment and remanding the case. 


5/ The foregoing is but one way in which the $30,000 figure could be arrived 
at on the basis of the evidence in the record. There are yarious other 
ways in which that figure could be reached. We do not understand this 
Court as ruling that the Trial Court should have specifically ruled on 
each conflict in the evidence and specifically stated how it reached the 
final judgment amount. If we are in error in this understanding, then 
it is earnestly requested that the opinion and mandate so state in order 
to clarify the matter, if a remand is necessaryo 


10 
i. 


APPELLEE'S COST ESTIMATE WAS AS OF 
THE TIME OF APPELLANT'S BREACH OF 
CONTRACT, AND HENCE THE TRIAL COURT 
DID NOT MISAPPLY THE GOVERNING RULE 
OF DAMAGES. 


In its opinion, this Court stated that plaintiff's $53, 713 computation 


of anticipated profits includes savings which: 


‘were largely, if not entirely, based on the 

fact that certain materials turned out to be 

obtainable on the market at lower prices 

during the year following the contract." 

(Slip Opinion, p. 4). 
1. This statement is not correct. The “savings” were based entirely 

on quotations which plaintiff had received from suppliers before defendant's 
breach of contract. §/ The savings were detailed on Plaintiff's Exhibits 18, 


20, 21 (JA 184-188) and summarized on Plaintiff's Exhibit 19 (JA 187). There 


Rice F 


o 
was never any question that these exhibits were prepared pxames or at the 
time of the breach of contract. The man who prepared the exhibits (Jones) 
was quite clear: 


*@, Are there other sheets, other than Jones 
Exhibits 4, 5, and 6, which are summary sheets 
of the reduced prices at which you felt you could 
purchase the electrical equipment on the North 
Hagerstown job? 


A. They are the only three summaries I had 
got to work up when we were stopped. 


Q. When were you stopped? 
A. It was some time the latter part of February, 


I think; March. I can't recall right now, but it was I 
think, the latter part of February. 


6/ The Hedin—Crunkleton seo by which Hedin "re-awarded" the job was 


dated February 19, 1957 (Dx 8 Bowen first learned of this on or about 
March 20, 1957 (Finding No. 8, JA 225). 
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Q. Didn't you tell us you got prices clear up until 
April of 1957? 


A. Yes. 
Q. You didn't write those down? 
A. There wasn't any use. We didn't have the job." 
(Deposition, Jones, p. 127) 
Dollar-wise, the largest saving was in one item - the clock program 
(Px 19, JA 187). The testimony makes clear that Bowen received the lower 
figure of approximately $7,900, which meant a saving on the original estimate 
of nearly $25,000, long before the breach. See testimony of Mayers (JA 41 -42) 
and Wallen (JA 150-151). See also TR 137. 
2. Appellant's contention that the "savings" were not known at the 
time of the breach (Appellant's Brief, pp. 14-15) is an argument constructed 
from whole cloth with not a scintilla of evidence to support it. Appellant 
cites no evidence that appellee's claim was based on events after the breach, 
for the obvious reason that there is no such evidence, and because appellee's 


claim was based entirely on quotations received prior to the breach. The only 


reference appellant makes to evidence in tnis regard is a reference to the 
testimony which showed that the price of copper and copper wir¢ declined 
during 1957 (Px 24, JA 189-190). The fact is that tais evidence|was introduced 
to rebut appellant's assertion that prices had not declined (JA 51). (See, in 
this regard, defendant's proffer of evidence at Tr 181.) 
Plaintiff-appellee did introcuce evidence that prices declined during 
1957 (See Reilly, JA 55-57, Px 22, JA 188, Px 21, JA 189). But this was 
evidence to corroborate the figures obtained prior to the breach and to show that 
these figures (Px 19, JA 187) were correct. Plaintiff did not seek to recover the 
"savings" which would actually have been realized, but only those it knew of prior to the 


ees 
7/ Defendant introduced this deposition into evidence (Tr 156). 
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breach of contract. Had the later savings been considered, plaintiff would 
have been claiming much more. Mr. Bowen testified that had he been per- 
mitted to actually do the job, he would have made $85, 000 (JA 151- pale” 
But the claim for loss of profits was $53, 713. 

3. tis, therefore, clear that the Trial Court did not misapply the 
rule that ‘costs are to be estimated as nearly as may be ‘according to the 
circumstances that existed at the time of breach’ " (Slip Opinion, p. 4). 
Plaintiff-appellee’s cost estimate was as of the time of the breach, and the 
statement in the opinion to the contrary is not correct. 


CONCLUSION 


Appellee earnestly requests this Court to allow a reargument of the 
issue of damages. The argument of the case was held May 19, 1959. At 
the argument, most of the time of both parties was utilized discussing the 
question of liability. This was natural since, as the opinion makes clear, 
this was appeliant’s chief contention. The damages aspect was touched only 
briefly. The opinion was filed October 8, 1959. 

The damages aspect is composed of many facets. Even a glance at 
some of the exhibits (E. g. -Px 2 and 3, JA 163-174) shows that the ultimate 
figure is composed of countless individual items. The trial extended over a 


nine day period and the evidence set forth in the Joint Appendix occupies over 


200 pages. 

From the Court's opinion and the length of time this case was sub_ 
judice, it seems apparent that the Court was concerned with the question of 
damages. Appeltee is certain that a reargument would be helpful to the 
Court in assuring that justice is done. 

Of Counsel: Respectfully submitted, 


GEIGER, HARMEL & SCHUCHAT. MICHAEL A. SCHUCHAT, 


BH362 iU Attorney for Appellee. 
ae of Counsel 


I certify that this Petition for Rehearing is presented in good faith and 


not for delay. MICHAEL A. SCHUCHAT 
Attorney for Appellee. 


